
REcEIvEI)
T.Í-JE SrArE OF SOLTTX-j CAROT"INA },|AR 0 2 2871t

Iu th.e Supreme Ct'¡urt
Irr its Origirral Jr.r.risdiction S.C. SUPREME COURT

Appellate Cas<+ No. 2020-0008?4

'Ilhe Episcopal Church (alkla The Prr¡testant llpiscopal Church in
the Unitecl States c¡f .A.merica) and The Episco¡ra} Chugr:h ir¡ South '

Canrlirra, ... ' Petitiorlgr$,

v

Edgar W. Ðickson, in his official capacity as Judge of the
First Jut{ici.al Circuit, Lrt, re: Civil Action No.
201 3-C) P-18-000.1 3, Protestønt Episcopal Church iru
t'h,e Di.ocese of Saut,h Cctrolinu v. Th,e Episcopal Chu,rch,
421 fii.(J. 21.1, 806 S,E,zd 82 (Aug. 2,20l7),reh'g d,enied :

(Nov.'L7,20!'7),cert.dervied(June 11,2018), .........Responclent,

and

The Protestant Episcopal Ch.urch in tr;he Ðiocese of South
Carolina; The tllrustees of the Protesttlnt Episcopai ÜÌ¡urch
iu S,:¡i¡ih Clarolina, a $outh Carolina Corpcrate llody;
ALI íiaints Prr>tesiant Episcopa.l Church, Irrc.; Clrrist
Í]i;. Pauls' Episcopal OÏrureh; C'hui:eh c¡f'the Cross, Inc. antl '::

Churcb. of the ûros¡i Decl¿ì.ratiçn of 'Irust; Church c¡f

chc I'trol;' Cornforter; Ohtrrch of the Redeemer; Holy Trinity i

Ilpiscopal Church.; Saint Luke's thurch, FIiIton }Iead;
St. B¿lrtholornew'"g fipiscopal Church; St. David's Church;
St. *Iarnes'Church., James Islanci; St.-F-au,t's Epi.scopal . .''
Church of Bennettsvillc, Inc.; The Churoh of St..Luke and ' : '

$t. -PauI, Radcl.iff'eboro; 'fhe Clhurch of Our Saviour of the r ,

I)iocc*se of Sor¡th C¿lrolina; th.e Ohurch of the Epiphany
(Episco¡ral); The Churr:h of bhe ü,oocl iùhepherd, CharlesÛon, S'C:;
The (lhurch of'Trre Holy Cross; The Church of thc
.tìesurrectic¡n, Sr¡rfsicle; The Prr:testant Episcopal Church, of '

the Parish of Saint Fhi.lip, in Cha.rie$trr11, i.n the SLate
¡rf S,¡uttr Oarolina.; Th.e Protestalit fìpiscapnl Churc]r, the
Parish of Saint Mi.chae.L, in Cllarir¡st;r':n, in the State of South'
Carolina and St, lù{ic}rael's Churc}r Deciaration of Trust;
The Vc¡stry atrd Cht¡u:h W'a.rdens of fit. Jude's Chu::ch of



'Walterboro; The Vestry and Church Wardens of The Church
of the Parish of St. Helena and The Parish Church of St.
Helena Trust; The Vestry and Church Wardens the Church
of the Parish of St. Matthew; the Vestry and Wardens of
St. Paul's'Chuych, Summerville; Trinity Church of Myrtle
Beach; Trinity Episcopal Church; Trinity Episcopal Church,
Pinopolis; Vestry and.. Church Wardens of the Episcopal Church
of the Parish of Christ Church; Vestry and Church Wardens
of The Episcopal Church'of the Parish of St. John's,
Charleston County; and the Vestries and Churchwardens of
the Parish of St. Andrews, ..Respondents

RETURN TO PETITION FOR A ÏVRIT OF PROHIBITION



TABLE OF CONTENTS

TABLE OF AUTHORITIES .............. U

INTRODUCTION.. 1

STATEMENT OF THE CASE 2

LEGAL STANDARD

REASONS FOR DENYING THE PETITION 4

I. A writ of prohibition cannot issue here when TEC and TECSC

have the right to appeal any unfavorable decision

III. The Collective Opinions are not as clear as TEC and TECSC suggest ....,.......' 7

m. TEC and TECSC take too narrorw a view of what the circuit
court may do on remittitur......... """"' 10

IV. Important points show TEC and TECSC',s interpretation of
the Collective Opinions is incorrect "" 14

4

5

CONCLUSION,.......

CERTIFIOATE OF SERVICE ........

App.1APPENDIX

I



TABLE OF AUTHORITIES

Cases

Appo u. New Yorh,
20 N.Y. 531 (N.Y. 1971).......

Berry u. Lind,søy,
256 S.C. 282, r82 S.E.2d 78 (1971).....

Burgermeister Brewing Corp. u. Super. Ct. In & For Butte Cty.,

15 Cal. Rptr. 751 (Cal. Dist. Ct. App. 1961)

Butler u. Super. Ct.,
L28 Cal Rptr. 2d 4OB (Cal. Dist. Ct. App. 2002)

Christy u. Christy,
285 S.C. L46,462 S.E. 2d 1 (Ct. App. 1995)

Cothrøn u, Brown',
357 S.C. 2L0,692 s.E.zd 629 (2004)..............

Díxie Gøs & Fuel Co. u. Jøcobs,
66 S.W.2d 446 (Tex. Civ. APP. 1933)

Ex pørte Jones,
160 s.c. 63, 158 s.E. L34 (1931)

Fed. Comnl,c'Tls Comm'n u. Pottsuille Broød'. Co.,

PaseCs)

t

4

6

6

11

3oe u.s. 134 (1940)

Florida u. Bynes,
121 So. 3d 6L9 (Fla. Dist. Ct. App. 2013)

Hømm u. S. BeIl TeI. & Tel. Co.,

305 S.C. 1, 406 S.E.2d 157 (1991)......

Hampton Buildíng Supply, Inc u. Wilson,
285 s.c. 135, 328 s.E. 2d 635 (1985)...........

Helms Reølty, Inc. u. Gibson-Wall Co.,

363 S.C. 334, 611 S.E.2d 485 (2005)...

6

4,6

8

11

........6

T2

1l

16



Kinloch u, Høruey,
16 S.C.L.508 (S.C. App.L.& Eq. 1830).

Mørtin u. Pørød'íse Coue Mørinø, Inc.,
348 S.C. 379, 559 S.E.zd 348 (Ct. App. 2001)

Peoples Life Ins. Co. of S.C. u. Cmty. Bønh,
278 S.C. 70,292 S.E.2d 188 (1982)..............

Protesta,nt Epíscopal Church ín the Diocese of S.C. u'

The Episcopøl Church,
421 S.C. 211, 806 S.E.2d 82(2OL7)

5

Missouri ex rel. Fømily Support Diu. u. Stouall-Reid,
163 S.W.3d 5L9 O{o. Ct. epp. zOOf).............. """"""""6

New 8. Life Ins. Co. u. Lindsay,
258 S.C. 198, 187 S.E.zd 794 (ts72).............. ........."""'7

Pee Dee Heølth Cøre, P.A. u. Estøte of Thompson,
424 s.c. 520, 818 s.E.zd 758 (2018).. ,................11

L2

..16

...L,14

Reed u. Çøtorv,
375 S.W.2d 567 (Tex. Civ. App. L964)

Sta,te u, Nøthøn,
38 S.C.L. 513 (S.C. ApP.L. 1"851)

Støte u. Isa,øc,
405 S.C. t77,747 S.E.2d 677 (20L3)..............

........6

........5

4

Woodworth u. Gq'llnlctn,
195 s.c. 157, 10 s.E.zd 316 (1940).............. ...."""""""õ

Constitutiprral Provisio.n

S.C. Const. art. V, S 5
4

ru



Pursuant to Rule 240(e), SCACR, the Respondents submit this Return to the

Petition for a Writ of Prohibition.

INTRODUCTION

Petitioners seek, for the second time, to have this Court exercise its

extraordinary writ powers to direct the circuit court with respect to pending motions

before it. The Episcopal Church ("TEC") and The Episcopal Church in South Carolina

("TECSC") raise many of the same arguments in this new petition that they raised

previously to this Court in their petition for a writ of mandamus. See Intervenors'

Ret. to Mandamus Pet. ('Intervenors' Ret. to Mandamus Pet."), Ex pørte Episcopøl

church, No. 2019-000463 (s.c. Apr. 19, 2019) (included as an appendix to this

return). This Court denied the petition for a writ of mandamus, and it should likewise

deny this petition for a writ of prohibition.

The circuit court has before it several motions. Among them is the Diocese of

South Carolina's ("DSC") and the parishes' motion for clarifîcation regarding this

Court's fi.ve separate opinions in Protestønt Episcopøl Church in the Diocese of Soath

Ca,rolinø v. The Episcopal Church, 421 S.C. 211, 806 S.E.2d 82 (2017) ("Collective

Opinions"). Also among them are TEC's and TECSC's motions to enforce the

judgment, for an accounting, and for the appointment of a master.

In an email to the parties' counsel, the circuit court noted it was finalizing an

ord.er and asked TEC and TECSC for "exact citations in the trial record where each

parish expressly acceded to the L979 Dennis Canon." Counsel for TEC and TECSC

informed the circuit court in response via email on February 1-0, 2020 that they had
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"begun the research necessary to respond to the request" and "expect[ed] to be able

to send information to [the circuit court] by no later than the end of next week." On

the same day that TEC and TECSC provided what they claim shows this express

accession to the circuit court, they fiIed this petition for writ of prohibition with this

Court, asserting that the circuit court lacks the authority to decide the motion for

clarification.

The circuit court has now heard. all pending motions in this matter. It is

therefore positioned. to make a ruling. TEC and TECSC have argued to the circuit

court that it should deny the motion for clarifîcation and instead grant their motions.

The DSC and the parishes have argued the opposite. This Court previously declined

to interfere in this process, denying the petition for mand'amus, and it has already

expressed its understand.ing that the circuit court will rule on the pending matters

before it.

At its core, this petition-like the previous one-amounts to a request for this

Court to tell the circuit court to grant TEC and TECSC's pending motions and deny

the pending motion of the DSC and the parishes. But this petition-like the previous

one-is not a proper vehicle for that.

STATEMENT OF THE CASE

When the DSC disassociated from TEC in 20L2,litigation followed seeking

declarations of corporate control and ownership. This case-with which this Court is

well familiar-focuses on corporate control as well as real and personal property, and

state marks that were owned by the DSC and its parishes when they disassociated.
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The circuit court, following a three-week trial in JuIy 20L4, ruled for the DSC

and the parishes. TEC and TECSC appealed, and this Court issued the Collective

Opinions in August 2OI7 . This Court d.enied a petition for rehearing by a 2-2 vote,l

and the United States Supreme Court declined to review the matter, denying a

petition for a writ of certiorari.

After the case was remitted, the DSC and the parishes moved for clarification

regarding the intent of the Collective Opinions. TEC and TECSC, meanwhile, moved

to enforce the Collective Opinion based on their interpretation of them. Since then,

the circuit court has held two hearings (one in November 20L8 and the other in

November 201g) on the motion for clarification along with briefîng, supplemental

submissions, and proposed orders.

On Febru aty L4, 2020, the circuit court set a hearing on TEC and TECSC's

pending motions for Febru ary 27 ,2020. on Febru ary 2L,2020, TEC and TECSC filed

this petition for writ of prohibition with this Court. Nevertheless, TEC and TECSC

proceeded to the hearing on February 27, at which they argued that the circuit court

should rule in their favor on their motions and that the circuit court should reject the

arguments in the motion fited by the DSC and the parishes.

r The issues raised and. arguments made in the petition for rehearing, by a 2-2

vote, were not passed upon by the Court. Justice Kittredge, joined by Acting Justice

Toal, noted. that the absãnce òf u nftn justice to allow full court consideration of these
,,matters of great importance" "raises constitutional implications as the Court has

blocked a fair and meaningful merit review of the rehearing petition." Order 3,

Protestant Episcopal Churlh ín the Diocese of s.c. v. The Episcopal church, No.

2015-000622 (S.C. Nov. 17, 2017) (opinion of Kittredge, J.).The issues raised by the

petition for rehearing remain undeõided because "nothing is settled" by an equally

dirrld"d court. See Intervenors'Ret. to Mandamus Pet. 3 n'4'
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LEGAL STANDARD

This Court has the authority to issue a writ of prohibition. ,See S.C. Const. art'

V, S 5. Such a writ, however, is "intended only for the most extra'ord,inøry and

exceptional situatio ns." state u. Isa,øc,405 s.c. t77, 185 n.6,747 S.E.2d 677, 681 n.6

(2018) (emphasis in original). Thus, it "should. be used with forbearance and caution,

and. only in cases of necessity." Berry u, Línd,say, 266 S.C. 282, 287 , 182 S.E.2d 78, 81

(l-g71). The writ is not necessary when "an adequate and applicable remedy by

appeal, writ of error, certiorari, or other prescribed methods of review are available'"

Ex pørte Jones, L60 S.C. 63, 1"58 S.E. 134, 137 (1931)'

REASONS FOR DENTrING THE PETITION

TEC and TECSC build their petition for a writ of prohibition on two equally

(for them) essential arguments. The first is that the Collective Opinions are clear that

TEC and TECSC prevailed and. are entitled to ownership of the property of twenty-

nine parishes that they claim acceded to the Dennis Canon as well as entitlement to

be the beneficiary of any Trustees' property held for the benefît of a diocese. The

second is that on remittitur, the circuit court was limited to enforcing this conclusion,

without authority to d.o anything else. Both arguments are incorrect.

Horwever, before reaching those issues, TEC and TECSC face the threshold

problem that a writ of prohibition is not available here. If they believe the circuit

court errs in its interpretation of the Collective Opinions, TEC and TECSC may

simply appeal that decision. South Carolina law is clear that when a party has the

right to appeal, it has no right to a writ of prohibition'
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I. A writ of prohibition cannot issue here when TEC and TECSC have

the right to appeal any unfavorable decision.

When TEC and TECSC set out the stand.ard for obtaining a writ of prohibition,

they note that the writ has a long history in Anglo-American jurisprudence' and they

observe that it will prevent a lower court from improperly assuming jurisdiction. ,See

prohibition pet. 18-14. However, they omit a critical-and dispositive-holding from

this Court about the writ: The writ is unavaitable when "the usual remedies provided

by law are adequate and complete." Wood,worth u. GøIlma,n,19õ S.C. 157, L0 S'E'zd

316, 319 (1940).

The most common usual remedy is an appeal from a fînal order. See Ex parte

Jones,160 S.C. 63, l-58 S.E. at 137. Thus, for two centuries, our courts have refused

to allow a writ of prohibition to issue when a party could appeal the lower court's

decision. See, e.g., State u. Nøtha,n, 38 S.C.L. 513, 516 (S.C. App.L. 1851) ("There can

be no doubt that the inferior Court had jurisdiction both of the prisoner and the crime

in this case, and as the appeal wilt correct any error in the decision, and is the

appropriate remedy now provided, we are of the opinion the writ of prohibition ought

not to have been granted,"); Kintoch u. Høruey, 16 S.C'L. õ08, 5tI-L2 (S'C' App' L' &

Eq. 1gB0) (*The great object of this writ is to restrain all inferior jurisdictions from

proceed.ing without due authority, and to keep them within their appropriate limits.

It does not go to correct errors in the proceedings, or to set aside the sentences or

d.ecrees pronounced by them, which are supposed to be irregular-there are Courts

of Appeal, allowed competent to d.etermine all those cases, and to correct errors in
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cases of erroneous proceedings. It is not the province of thewritof prohibitionto

correct such abuses.").

Here, TEC and TECSC can appeal the circuit court's decision, not yet issued,

on the motion for clarification. Indeed., they have admitted as much. At the November

Lg, 2018 hearing on the motion for clarification, Judge Dickson commented that

whichever sid.e lost was going to appeal. Counsel for TECSC immediately responded,

"Yes, sir. There's a right of appeal. No question øbout thot'" Nov' 19, 2018 Hr'g Tr'

4L:6-7, Protestønt Episcopal Church in the Díocese of S.C. v. The Episcopa'I Church,

No. 2018-Cp-18-18 (emphasis added). That admission is fatal to the petition for a writ

of prohibition.

None of the cases TEC and TECSC cite compel a different result. They rely

largely on inapposite cases from other jurisdictions.2 See Prohibition Pet. 16-17' The

2 The cases from other jurisdictions are distinguishabte. Some cases involve

separate lawsuits on the same issues or when res judicata bars a claim. For example,

when a separate proceeding from a decade earlier resolved a child's paternity, a writ
of prohibiiior, *u, .pprop"i*te to prevent the chitd from having to submit to genetic

testing. See Missouri 
"* 

iet. Famity Support Diu. u. Stouøll-Reid,, 163 S'W.3d 6L9,62I

(l\{o. Ct.App. 2005); see ølso Reed,-u. Cã1on,375 S.W.2d 56?, 568 (Tex. Civ. App. 1964)

(the writ *u, propér when interests in real property were fînally decided in an earlier

iawsuit); Dixie døs & Fuel Co. u. Ja,cobs, eo S.W.2d' 446,448 (Tex. Civ. App' 1933)

(the writ \üas proper when another case involving the same parties and same subject

matter had alreaãy been tried and. the original case was stitl in the appellate court).

Other cases invoive trial courts reopening issues on remand that were never

appealed.. See Florid,a, u. Bynes,121 $. g¿ 6fg @Ia. Dist. Ct. App. 2013) (the trial
coùrt tried to resentence a defendant on counts for which the sentence was not

reversed.); Butler u. Super. Ct., 128 Cal. Rptr. 2d 403 (Cal. Dist. Ct. App' 2002) (ihe

trial court reconsidered an order striking a defendant's ans',¡¡er when the remand

from the appellate court instructed the trial court take up the amount of the default

judgment ããain); Burgermeister Brewing Corp. u. Super. Ct. In & For Butte Cty', t5

butl Rpt" .lst (Cal. Dist. Ct. App. rgor) (the lrial court retried issues from first trial
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only South Carolina case they cite in arguing that a writ is appropriate "at this

juncture," prohibition Pet. lG, is one in which the circuit court lacked subject-matter

jurisdiction (which is not the case here) over an insurance case, see New S. Lífe Ins'

Ço. u. Lind,søy,25g S.C. 1g8, L8? S.E.zd 794 (1972). Moreover, and tellingly, they

omit from their prominently featured. Ne¿¿., South quotation, Prohibition Pet. 13, the

remainder of the paragraph which directly contradicts the relief they seek:

but, if the inferior court or tribunal has jurisdiction of the

person and, subject-matter of the controversy, the writ will
not lie to correct errors and irregularities in procedure, or

to prevent an erroneous decision or an enforcement of an

erroneous judgment, or even in cases of encroachment,

usurpation, and abuse of judicial power or the improper

assumption of jurisd,ictíon, where Q'rt' ad'equøte and'

applicøble remed,y by øppeø\, writ of error, certiorøri, or

o,ther prescribed' method,s of reuiew are auøiløble'

.ðüeø s. Life Ins. co.,268 s.c. at 200,187 s.E. 2d at796 (emphasis added). New South

is itself dispositive because TEC and TECSC have "no question about" their right to

appeal.

II. The Collective Opinions are not as clear as TEC and TECSC suggest.

putting aside the fact that the writ is not available here, neither of the two

arguments at the core of the petition are correct. The fîrst critical argument in the

petition (which also was prominent in the petition for a writ of mandamus) is the

assertion that the Collective Opinions are, contrary to what the circuit court said,

,,clear,,, and that TEC and TECSC "generally prevailed" in the Collective Opinions.

that were not appealed). And another case involves the power to grant a new trial in

a murd.er case. 
-see 

Appo u. New Yorh,20 N.Y. 531, 540 (N.Y. 1860).
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Prohibition Pet. 4,8; seeølso Pet. for writ of Mand.amus 7, Exparte Episcopøl church'

No. 2019-000463 (s.c. Mar. 20, zoLg) ('Mandamus Pet."). TEC and TECSC are

incorrect on their projection regard.ing the clarity of the collective opinions' That

Iack of clarity is apparent from their counsel',s own words to the united states

supreme court and to the circuit court, as well as Acting Justice Toal's and Justice

Kittredge's expressions of concern when this court refused' to hear the merits of the

petition for rehearing by a 2-2 vote.

TEC and TECSC advanced t]ne lachof clarity of the collective opinions as an

argument in the united states supreme court against the issuance of a writ of

certiorari. Their opposition to the petition for a writ of certiorari called' the collective

opinions a ',poor vehicle" for resolving any questions because of the "incomplete

record, which ,.contains significant ambiguities" as well as the "fractured" decision

from this court ,,not onry in rationare but even on facts that could be relevant to the

disposition of the case on the merits."' Opp'n to Pet. for writ. of cert' 2,23, Protestq'nt

Episcopøl Church in the Diocese of S.C. u. The Episcopal Church (U'S' May 7' 2018)'

3 TEC and TECSC quote the Petition for a writ of certiorari from the U'S'

Supreme Court, arguing that the DSC and the Parishes admitted the Collective

Opinions were clear. SeeP rohibition Pet. 7 n.3. Implicit here is an estoppel argument

Yet if any estoPPel argument exists here, it works against TEC and TECSC, as theY

prevailed on the Petition for a writ of certiorañ. See Cothrøn u' Brown, 357 s.c. 210,

216-16, 592 s.8.2 d 629, 632 (2004) (noting that prevailing in the earlier Iitigation on

a particular position lSanelement of judicial estoPPeI). Further, and in any event,

the DSC and the Parishes argued for review by the U.S. Supreme Court because

varrous oprnrons the Collective OPinions were improPerlY applying
among

"deference" rather than neutral principles and because the trial court's judgment had

not been affi.rmed in all respects, for the reasons she gave
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Additionally, the way TEC and TECSC proceeded after the remittitur issued

also supports the conclusion that the Collective Opinions are not as clear as they now

insist they are. If the Collective Opinions were so clear and easy to enforce, TEC and

TECSC would have presumably gone back to the circuit court and sought to enforce

what this Court held. Instead, TEC and TECSC admittedly went fîrst to federal

district court and sought to have that court (rather than the state trial court) enforce

this Court,s holdin g. Seeprohibition Pet. I n.5. The federal court declined to interfere

in the state court property issues. Such conduct suggests TEC and TECSC recognize

that the Collective Opinions are not so clear'

Moreover, the lack of clarity of the Collective Opinions is evident in what the

circuit court has been doing. It has sought briefing and proposed orders and held

multiple hearings on what the Collective Opinions mean. If the Collective Opinions

rwere clear, none of that would have been necessary. This is confirmed by TEC and

TECSC's counsel's responses at these hearings. Characterizing the issues before the

circuit court on the motion for clarification as a "predicament," TEC's counsel argued

that the circuit court's "charge" was "to discern what they decided" which would take

"some careful reading." Intervenors' Ret. to Mandamus Pet. 5.

FinaIIy, two members of this Court in their concurring opinions to the order

denying the motion to recuse Justice Hearn focused. on this lack of clarity. Acting

Justice Toal stated the Collective Opinions "give rise to great uncertainty" because

they give "little to no coherent guidance in this case." Order 4, Protestønt Epíscopøl

Church in the Diocese of S.C. v. The Episcopal Church, No. 2015-000622 (S'C' Nov'
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17, 2017) (opinion of ToaI, Acting J.). She predicted where the parties are today: "I

have no doubt the Court will see more litigation involving these issues." /d. Justice

Kittredge, joined by Acting Justice Toal, noted the court did not resolve the issues

raised in the petition for rehearing. Justice Kittredge expressed his shock that a fifth

Justice was not appointed to fill Justice Hearn's recusal: "IJnder these circumstances,

to disallow a full Court from considering the rehearing petition is deeply troubling

and., in my judgment, raises constitutional implications as the Court has blocked a

fair and meaningful merits review of the rehearing petition"' Id' at 3 (opinion of

Kittredge, J.).

These sources point to the same conclusion: The Collective Opinions are not

clear in what the court's judgment means, making analysis of them necessary to

determine this Court's intent.

ilI. TEC and TECSC take too narrow a view of what the circuit court may

do on remittitur.

The second argument on which the petition rests is that on remittitur, the

circuit court is limited to enforcing this Court's mandate. See Prohibition Pet. 7'a This

argument suffers from two fl'aws.

First, even accepting that a circuit court's authority is so narrow, the circuit

court still has to "discern" what was decided. Thus, a review of the appellate decision

is always necessary. Some decisions (such as a unanimous decision in a single'issue,

two-party appeal) may be easy to interpret. Other decisions (such as the one in this

4 TEC and TECSC confuse a court's "mandate" with the "mandate rule." See

Intervenors'Ret. to Mandamus Pet. 10, 11.
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case) may be more difficult. Either wây, a circuit court has to read the appellate

decision an¿ discern what the appellate decision means.Cf.Fed,. Comnxc'ns Comm'n

u. pottsuille Broød,. Co., g0g U.S. LB4, t40-41 (1940) ("The Court of Appeals invoked

against the Commission the familiar doctrine that a lower court is bound to respect

the mandate of an appellate tribunal and cannot reconsider questions which the

mandate has laid at rest. That proposition is indisputable, but it does not tell us what

issues \ñ¡ere laid at rest." (internal citation omitted))

Second., this Court has made clear that a circuit court's authority on remittitur

is greater than TEc and rECSC suggest.s Recently, the court explained that "once

the remittitur is issued from an appellate court, the circuit court acquires jurisdiction

to enforce the judgment anð. tøhe aruy øctíoru consisten't with the øppellate court's

ruling." Pee Dee Health Cøre, P.A. u. Estøte of Thompson', 424 S'C' 520, 531' 818

s.E.zd 768,764 (2018) (emphasis added). In interpreting this court's decision and

trying to apply it faithfutly, that is what the circuit court is doing.

In trying to limit the circuit court's authority, TEC and TECSC put more

weight on the word "remittitur" than it can bear, trying to contrast that word with

,,remand, (making another argument-word for word. at times-from their petition

õ TEC and TECSC once again-word. for word-rely on Hømpton Bui'Iding

Supply, Ir¿c u, Wilson,285 S.C. 13ã, 138, 328 S.E. 2d 635, 637 (1985), and Christ'y u'

Cnr¡ríy,2s5 S.C. !46, !5!,4õ2 S.E. 2d, 1,4 (Ct. App. 1995), {or the same question'

begging proposition that a circuit court cannot relitigate what has already been

decided. see prohibition Pet. 14. As previously noted last year, see Intervenors' Ret.

To Mandamus Pet. 9, n.'7, Hamptoi Auitding Supply involved the dismissal of an

appeal which ,,ended the case," not a remitted. matter. Chrísty's "final disposition"

quote relates to the jurisdiction of this Court when the remittitur is sent, not that of

the circuit court when it is received.
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for a writ of mandamus). See prohibition Pet. 6-7. This is a distinction that this Court

has refused to draw. See, e.g., Mørtin u. Pørød,ise Coue Mørinø, In'c', 348 S'C' 379'

385, 559 S.E.zd 348, 352 (ct. App. 2001) (citing Moore u. North Amerícon va'n

Lines,319 s.c. 446, 462 S.E.zd 2?5 (1995), and explaining that "the south carolina

Supreme Court held that despite the issuance of the remittitur and the fact that the

case was not expressly'remanded' to the circuit court, the circuit court was still vested

with jurisdiction to hear the appellant's motion for restitution'); Hømm u. S. BeIl TeI'

& Tet. co., 305 s.c. 1, 5, 406 S.E.2d 157, 160 (L991) ('Although we did not explicitlv

remand the case, and used only the word 'reversed,' in view of our prior case law and

opinion in this case, it was implicit as well as our intention that a refund was owed

to Southern Bell's ratePaYers.").

That the circuit court's authority is broader than TEC and TECSC claim is also

evident from the order denying their petition for a writ of mandamus. That petition

(Iike this one and which quotes many of the same things from the circuit court record)

discussed. at length the motion for clarification that the DSC and the parishes filed

in the circuit court after the remittitur and the circuit court's handling of that motion.

See Mandamus pet. 10-12. With the knowledge that the motion for clarification was

pending along with TEC and TECSC's petition to enforce the judgment, this Court

denied. the petition for a writ of mand.amus, giving the circuit court the opportunity

to resolve the petition to enforce the judgment, "as well as any related matters that

are pending." Orde r 3, Ex parte Episcopøl Church, No. 2019-000463 (S'C' June 28'

2019). That necessarily includes the motion for clarification.
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Resolving the pending motions is all the circuit court is doing right now. What

TEC and TECSC appear to fear is not that the circuit court will rule on the motion

for clarification but that the circuit court will rule against them on that motion. Their

evidence that the circuit court "intend.s to rule in a manner that would exceed [its]

duties, authority, and jurisdiction on remittitur" is that the circuit court requested

TEC and TECSC point to the specifîc evidence in the trial record that the twenty'

nine parishes expressly acced.ed to the Dennis Canon. Prohibition Pet. L2'

presumably, TEC and TECSC believe that by asking for this evidence, the circuit

court is analyzing the Collective Opinions through the DSC and the parishes'

framework, and. they are worried they do not have express evidence of such accession.

If TEC and TECSC thought they lÃ/ere likely to prevail on the motion for clarification,

it is unlikely they would. have ever sought a writ of prohibition.

That TEC and TECSC's petition is motivated by a fear of losing the motion for

clarification is confirmed by the fact that they did not seek a writ of prohibition

immediately after the motion for clarification was fîIed and instead waited until they

believed they might lose the motion. The circuit court has been exercising jurisdiction

over the motion for some time now, holding multiple hearings and receiving multiple

written submissions from the parties, without TEC and TECSC having come to this

Court to have the circuit court prohibited from doing so. The logical conclusion is that

TEC and TECSC are norw trying to stop the circuit court from entering what may be

an unfavorable order-far from the extraordinary circumstances necessary for a writ

of prohibition to issue.
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IV. Important points show TEC and TECSC's interpretation of the

Collective Opinions is incorrect.

As previously stated, this petition is not the proper vehicle for this Court to

answer the und.erlying question of which side has interpreted the Collective opinions

correctly. The circuit court should decide the issues in the pending motions' still' a

couple of points here illustrate just a few of the flaws in TEC and TECSC',s

interpretation of the Collective Opinions.

First, on the property of the parishes, according to TEC and TECSC, Acting

Justice Pleicones, Justice Hearn, and chief Justice Beatty each held that the property

of the twenty-nine parishes belongs to TEC and TECSC' See Prohibition Pet' 4-5'

They base their argument on Chief Justice Beatty's statement that he "agree[d] with

the majority as to the disposition of the remaining parishes because their express

accession to the Dennis canon was sufficient to create an irrevocable trust"'

Protestant Episcopøt Church in, the Díocese of 5.C.,421 S'C' at 26L,806 S'E'2d at 103

(opinion of BeattY, C.J.).

In doing so, they ignore that Chief Justice Beatty did not list particular

parishes in his opinion that expressly acceded to the Dennis Canon' He instead

established" a legal rule: If a parish expressly acceded to the Dennis Canon, a trust

was created. for the benefit of TEC. If a parish did not, no trust exists. See íd. since

there was no record before this Court on the issue of parish accession to the Dennis

Canon but rather only a disputed and untimely summary of counsel for TEC, it could

not be otherwise. See Intervenors'Ret. to Mandamus Pet. 12 n.1"0. It therefore belongs

to the circuit court now to apply this rule to determine which parishes, if any'
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expressly acceded to the Dennis Canon. That is what the circuit court was trying to

do when it requested TEC and TECSC point out the specifi.c evidence in the record of

express accession, which appears to have prompted. TEC and TECSC to file this

petÍtion.

This parish-by-parish analysis necessarily has to be done by the circuit court

now. In the appeal that resulted in the Collective Opinions, the Record on Appeal did

not include all of the transcripts and evid"ence from the tria1.6 Thus, this Court did

not have the evidence before it to do that analysis. See Rule 210(h), SCACR'

Second, on the state marks, TEC and TECSC say "this Court reversed the trial

court.,,prohibition pet. 6. Not so. This Court actually divided 2'2,wit]n Chief Justice

Beatty "express[ing] no opinion." Protestant Episcopol Church in, the Diocese of S'C"

421 s.c. at 249 n.28, 806 S.E.2d at 102 n.28 (opinion of Beatty, c.J.)' Expressing no

opinion is not the same thing as voting to vacate the injunction. Thus, the Court was

split 2-2. And an evenly divided court means the lower court ís affírmed. see, e'9"

Peoples Life Ins. Co. of S.C. u. Cmty. Bønh, 2?8 S.C. 70, 2gZ S'E'2d 188 (1982)'

Additionalty, TEC and TECSC did not appeal the circuit court's additional ground for

the injunction, which is now the law of the case. See Intervenors' Ret' to Mandamus

Pet. 14 n.l-3. The injunction on the state marks therefore was not reversed'

6 TEC and TECSC were the appellants in that appeal, so they "had the burden

of providing a sufficient record" on upp"al for this Court to do this analysis (assuming

this Court would have done it in theärst instanc e). Helms Realty, Inc. u. Gibson'-Wa'll

Co., 363 S.C. 334, 339, 611 S.E.2d 485, 488 (2005)'
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The petition should be denied.

Conplusion

Respectfully submitted,

'f{
w*

The Pro Epíscopøl Church In The

Diocese of South Cørolinø; ønd The Trustees

of the Protestønt Episcopøl Church of South

Cørolinø, ø South Ca,rolírua Corporøte Bod'y

C. Alan Runyan, Esq.
Andrew S. Platte, Esq.
RUNYAN & PI"ATTE, LLC
2016 BoundarY Street, Suite 239

Beaufort, SC 29902
(843) 473'6800

C. Mitchell Brown, Esq.
NELSON, MULLINS, RILEY &
SCARBOROUGH
1320 Main Street, 17th Floor
Post Office Box 11070
Columbia, SC 292L1' 1070

Henrietta U. Golding, Esq.
BURR & FORMAN LLP
P.O. Box 336
Myrtle Beach, SC 29578
(843) 444-tto7
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Wm. Grayson Lambert, Esq.
S.C. Bar No. 101282
BURR & FORMAN LLP
Post Office Box 11390

Columbia, S.C. 29211

Charles H. Williams, Esq.
WILLIAMS & WILLIAMS
P.O. Box 1084
Orangeburg, SC 29116-1"084
(803) 534-62L8

David Cox, Esq.
BARN\ryELL \A/HALEY PATTERSON &
HELMS, LLC
288 Meeting Street, Suite 200

Charleston, SC 2940L
(843) 677-7700

Thomas C. Davis, Esq.
HARVEY & BATTEY, PA
1001 Craven Street
Beaufort, SC 29901
(843) 524-3L09

Christ St. Pøul's Eqiscoqøl Çhurch
I. Keith McCartY, Esq.
MCCARTY LAW FIRM, LLC
P.O. Box 30055
Charleston, SC 29417
(843) 7e3-r272

Hoty Trinity EPíscoPøl Church
William A. Scott, Esq.
PEDERSEN & SCOTT, PC
775 St. Andrews BIvd.
Charleston, SC 29407
(843) 556-5656

St. Jømes'Church, James Islønd, S'C

Mark V. Evans, Esq.
147 Wappoo Creek Drive, Ste. 202

Charleston, SC 29412
(843) 762-6640
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The Church of St. Luhe and St. Pøul,
Rødcliffeboro
David B. Marvel, Esq.
DAVID B. MARVEL, LLC
P.O. Box 22734
Charleston, SC 29413

David L. DeVane, Esq.
110 ¡{. Main Street
Summerville, SC 29483
(843) 285-7100

The Church Of The Goad, ShePherd,

Charleston, SC
John Furman WaIl, Esq.
1"40 Wando Reach Court
Mt. Pleasant, SC 29464
(s43) 408-3433

Vestry ønd Church'Wørdens Of The

Episiopøt Church Of The Parish Of Christ
Church
AIIan P. Sloan, III, Esq.
Joseph C. Wilson IV, Esq.
PIERCE, SLOAN, WILSON, KENNEDY &
EARLY,
LLC
321 East BaY Street; P.O. Box22437
Charleston, SC 29413
(843) 722-7733

Att Søínts Protestønt EpiscopøI Church, Inc'
C. Pierce Campbell, Esq.
TURNER, PADGET, GRAHAM & LANEY
319 South IrbY Street, P.O. Box 5478

Florence, SC 29501
(843) 662-9008

The Church Of The HoIY Cross

C. Pierce Campbell, Esq.
TURI.{ER, PADGET, GRAHAM & LANEY
319 South lrby Street, P.O. Box 5478

Florence, SC 29501
(843) 662-eoo8
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St. Børtholomews Episcopal Church
C. Pierce CamPbell, Esq'
TURNER, PADGET, GRAHAM & LANEY
319 S. Irby Street, P.O. Box 5478

Florence, SC 29502
(843) 662-e008

Church of the HolY Comforter
Thornwell F. Sowell, Esq.
Bess J. DuRant, Esq.
SOWELL & DuRANT, LLC
1.326 Park Street, Suite 100

Columbia, SC 29201
(803) 722-rto0

The Vestry ønd Church Wardens Of The

Episcopøl Church Of The Pørish Of St'

Ma,tthew
Francis M. Mack, Esq.
656 Fort Motte Road
Saint Matthews, SC 29135
(so3)-414-41,38

Church Of The Redeemer
Robert R. Horger, Esq.
HORGER, BARNWELL & REID, LLP
P.O. Drawer 329
t469 Amelia Street
Orangeburg, SC 29LI5
(s03) 531-3000

The Church Of The Resurcection, Surfsid'e

Wiltiam A. Bryan, Esq.
BRYAN & HAAR
P.O. Box 14860
Surfside Beach, SC 29587
(843) 238-346L
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Trínity Church of MYrtle Beach
Susan MacDonald, Esq.
NELSON, MULLINS, RILEY &
SCARBOROUGH, LLP
BNC Bank Corporate Center, Suite 300

3?51 Robert M. Grissom ParkwaY
Myrtle Beach, SC 29677
(843) 448-3500

Sq,int Luhe's Church, Hilton Heød'

Henrietta U. Golding, Esq.
BURR FORMAN & MCNAIR
P.O. Box 336
Myrtle Beach, SC 29õ78
(843) 444-LLo7

The Vestry a,nd Wq,rd,ens Of St. Pøul's

Church, Summeruille
Brandt Shelbourne, Esq.
SHELBOURNTE LAW FIRM
131 E. Richardson Avenue
Summerville, SC 29483
(843) 87t-22L0

T?inity Epíscopal Church, Pinopolis
John B. Williams, Esquire
WILLIAMS & HULST, LLC
209 East Main Street
Moncks Corner, SC 29461
(843) 76L-8232

St. PøuI's Episcopøl Church of Benn'ettsuille,

Inc.
Harry Easterling, Jr., Esq.
120 North LibertY Street
Post Office Box 61-1

Bennettsville, SC 296t2
(843) 4õ4-r7rL
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Church Of The Cross, Inc. and, Church Of
The Cross Declørøtion of Trust
C. AIan Runyan, Esq.
Andrew S. Platte, Esq.
RUNYAN & PLATTE, LLC
2OI5 Boundary Street, Suite 239

Beaufort, SC 29902
(843) 473-6800

St. Døuid's Church
C. AIan Runyan, Esq.
Andrew S. Platte, Esq.
RUNYAN & PLATTE, LLC
2015 Boundary Street, Suite 239
Beaufort, SC 29902
(843) 473-6800

Harry Easterling, Jr., Esq.
120 North LibertY Street
Post Offrce Box 611
Bennettsville, SC 295L2
(843) 4ú4-r7lr

The Church Of Our Sauiour, Of The Diocese

Of South Corolinø
C. Alan Runyan, Esq.
Andrew S. Platte, Esq.
RUNYAN & PLATTE, LLC
2015 BoundarY Street, Suite 239

Beaufort, SC 29902
(843) 473-6800

The Protestønt Episcopøl Church, Of The

Parish Of St. Phitip, In Charleston, In The

Støte of South Cørolina
C. Alan Runyan, Esq.
Andrew S. Platte, Esq.
RUNYAN & PLATTE, LLC
2015 Boundary Street, Suite 239
Beaufort, SC 29902
(843) 473-6800
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G. Mark Phillips, Esq.
NELSON, MULLINS, RILEY &
SCARBOROUGH, LLP
Liberty Center, Suite 600
l,õ1" Meeting Street
Charleston, SC 2940t-2239
(843) 720-4383

W. Foster Gaillard, Esq.
\ryoMBLE BOND DICKINSON (US) LLP
P.O. Box 999
Charleston, SC 29402
(843) 722-3400

The Protestant Episcopal Church, The Pørish
Of St. Michael, In Chørleston, In' The State of
South Carolinø a,nd St. Micha,el's Church
Declaratíon Of Trust
C. Alan Runyan, Esq.
Andrew S. Platte, Esq.
RUNYAN & PLATTE, LLC
2OL5 Boundary Street, Suite 239

Beaufort, SC 29902
(843) 473-6800

Henry Grimball, Esquire
WOMBLE, CARLYLE, SANDRIDGE &
RICE, LLP.
P.O. Box 999
Charleston, SC 29402
(843) 722-3400

The Vestry and, Church Ward,ens Of The

Episcopal Church Of The Pørish Of St'
Helena, And The Pa'rish Church Of St,

Helena Trust
C. Alan Runyan, Esq.
Andrew S. Platte, Esq.
RUNYAN & PLATTE, LLC
2015 BoundarY Street, Suite 239

Beaufort, SC 29902
(843) 473-6800
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The Vestry ønd Church Wørdens of St. Jud'e's

Church of Wølterboro
C. Alan Runyan, Esq.
Andrew S. Platte, Esq.
RUNYAN & PI"ATTE, LLC
2016 Boundary Street, Suite 239
Beaufort, SC 29902
(843) 473-6800

Trinity EpiscopøI Church, Ed,isto Islønd
C. Alan Runyan, Esq.
Andrew S. Platte, Esq.
RUNYAN & PLATTE, LLC
2015 Boundary Street, Suite 239

Beaufort, SC 29902
(843) 473-6800

Vestry a,nd' Church Wardens Of The

Episcopøl Church Of The Pørish Of St,

John's, Chørleston CountY
C. Alan Runyan, Esq.
Andrew S. Platte, Esq.
RUNYAN & PLATTE, LLC
2015 Boundary Street, Suite 239

Beaufort, SC 29902
(843) 473-6800

The Vestries ønd Churchwq,rdens of the

Pørish of St. An'drew
C. AIan Runyan, Esq.
Andrew S. Platte, Esq.
RUNYAN & PLATTE, LLC
2Ot6 Boundary Street, Suite 239
Beaufort, SC 29902
(843) 473-6800

The Church Of The Epiphanv (Epíscopøl)

C. AIan Runyan, Esq.
Andrew S. Platte, Esq.
RUNYAN & PLATTE, LLC
201õ Boundary Street, Suite 239

Beaufort, SC 29902
(843) 473-6800
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THE STATE OF SOUTH CAROLINA
In the SuPreme Court

In its Original Jurisdiction

Appellate Case No. 2020-000324

The Episcopal Church in South Carolina and
The Episcopal Church, Petitioners,

v

Edgar W. Dickson, in his official capacity as Judge of the
First Judicial Circuit, In re: Civil Action No.
2013-CP-18-00013, on remittitur, following the final
decision of this Court ínProtestant Episcopøl Church in
the Diocese of South Carolina v. The Episcopal Church,
421 S.C. 211, 806 S.E.2d 82 (Aug. 2,20t7), rehþ den'íed'

(Nov. t7,2Ot7), cert. d'enied (June 11,2018), """"'Respondent,

and

The Protestant Episcopal church in the Diocese of south
Carolina; The Trustees of the Protestant Episcopal Church
in South Carolina, a South Carolina Corporate Body;
AII Saints Protestant Episcopal Church, Inc.; Christ
St. Pauls' Episcopal Church; Church of the Cross, Inc' and

Church of the Cross Declaration of Trust; Church of
the HoIy Comforter; church of the Redeemer; Holy Trinity
Episcopal Church; Saint Luke's Church, Hilton Head;

St. Bartholomew's Episcopal Church; St. David's Church;

St. James' Church, James Island; St. Paul's Episcopal
Church of Bennettsville, Inc.; The Church of St. Luke and

St. Paul, Radcliffeboro; The Church of Our Saviour of the
Diocese of South Carolina; the Church of the Epiphany
(Episcopal); The church of the Good shepherd, charleston, s.c.;
The Church of The HoIy Cross; The Church of the
Resurrection, surfside; The Protestant Episcopal church, of

the Parish of Saint Philip, in Charleston, in the State
of South Carolina; The Protestant Episcopal Church, the

Parish of saint Michael, in charleston, in the state of south
Carolina and St. Michael's Church Declaration of Trust;
The Vestry and Church Wardens of St. Jude's Church of
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Walterboro; The Vestry and Church Wardens of The Church
of the Parish of St. Helena and The Parish Church of St.

Helena Trust; The Vestry and Church Wardens the Church
of the Parish of St. Matthew; the Vestry and TVardens of
St. Paul's Church, Summerville; Trinity Church of Myrtle
Beach; Trinity Episcopal Church; Trinity Episcopal Church,
Pinopolis; Vestry and. Church Wardens of the Episcopal Church
of the Parish of christ church; vestry and church wardens
of The Episcopal Church of the Parish of St. John's,
Charleston County; and the Vestries and Churchwardens of
the Parish of St. And.rews, "Respondents'

CERTIFICATE OF SERVICE

I cerrig, rhar rhis RETURN TO PETITION FOR WRIT OF PROHIBITION was

served on counsel for the Petitioners via electronic mail and IJ.S. Mail on March 2,2020:

Bert G. Utsey, III
PETERS, MURDAUGH, PARKER
ELTZROTH & DETRICK, P.A.
P.O. Box 30968
Charleston, SC 29417
butsey@pmped.com

Thomas S. Tisdale, Jr.
Jason S. Smith
HELLMAN YATES & TISDALE
105 Broad Street, Third Floor
Charleston, SC 29401
tst@hellmanyates.com
js@hellmanyates.com

Kathleen F. Monoc
MONOC ROBERTS
P.O. Box 21067
Charleston, SC 21057
katie@monocroberts. com

Counsel for The Episcopøl Church in, South Cørolinø
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Allen R. Holmes
GIBBES & HOLMES
171 Church Street, Suite 1L0
Charleston, SC 2940t
aholme s@ gibbe s-holmes. com

David Booth Beers
GOOD\AiIN PROCTER, LLP
901 New York Avenue, N'W
Washington, DC 2000L
dbeers@goodwinlaw. com

Mary E. Kostel
Chancellor to the Presiding Bishop
The Episcopal Church
3737 Seminary Road
PMB 2OO

Alexandria, VA 22304
mkostel@ep iscop alchurch. or g

Counsel for The EpiscopøI Church
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THE STATE OF SOUTH CAROLINA

In the Supreme Court

The Episcopal Church in South Calolina and

TheEpiscopal Chulch. .......Petitioners,

v

The protestant Episcopal Church in the Diocese of South Carolina; The Trustees of the

protestant Episcopal Cïurch in South Carolina, a South Carolina Corporate Body; All Saints

Protestant episcopat Church, Inc.; Christ St. Pauls' Episcopal Church; 
-Chul"h 

of the Cross'

Inc. and Church of the CrossDeclaration of Trust; Church ofthe Holy Comforter; Church of

the Redeemer; Holy Trinity Episcopal Church; Saint Luke's Chwch, Hilton Head; St'

Bartholomews'Episcopal ChutolU St. james' Chur:ch, James Island; The Church of St' Luke

À¿ st. paul, Radãliffetoro; The Church of our Saviour of the Diocese of south Carolina; the

Churoh of túe Epiphany (Eiiscopal); The Church of the Good Shepherd, Charleston, SC; The

Church of The rÎoiy crosì; rfr" ðrtú.ch of the Resunection, Surßide; The Protestant Episcopal

Church, of the parish of Saint Philip, in Charleston, in the State of South Carolina; The

protestant EpiscopJ òhurch, the parish of Saint Michael, in Charleston, in the State of South

Carolina and St. Michael's Church Declaration of Trust; The Vestry and Church 'Wardens of

St. Jude's Church of Walterboro; The Vestry and Church'Wardens of the Episcopal Church o-f

the parish of St. Helena and The Parish Cirurch of St. Helena Trust; The Vestry and Church
'Wardens the Episcopal Churoh of the Palish of St. Matthew; the Vestry and \Mardens of St'

paul,s Chwch, Summervitle; Trinþ Church of Myrtle Beach; Trinity Episcopal Church; Trinity

Episcopal Church, Pinopolis; St. Paul's Episcopal Clwoh of Bennettsville,Inc. St. Davids Church;

vrroy^and church-wårdens of the npiscopil Church of.the Parish of christ Church; vestry

and Church Wardens of the Episcopaf Church of the Parish of St. John's, Char'leston County;

and the vestries and chur.chwãrdens of the Parish of st.Andrew.............................,Intervenof

Edgar W. Dickson, in his official caPacitY as Dorchester County Circuit Court Judge, In re:

Civil Action No, 2013-CP-1 8-0001 3, on remittitur, following the fînal decision of this Courtin

Protestdnt Episcopal Church in the Diocese of South Carolina v, The Episcopal Church,42l

s.c, 211, 806 S.E.2d 82 (Aug. 2,2017), reh'g denied @ ov. 77,2077), cert. denied (Jvte 1 1,20 I 8)

.......Respondent.

And

Respondents,

INTERVENORS' RET{IRN TO PETITION FOR WRIT OF MANDAMUS
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I. INTRODUCTION

On August 2,2077, this Court issued a decision consisting of 5 separate opinions in an

appeal fi.om the Dorchester County Circuit Court, Goodstein, J., The Protestant Episcopal Church

in the Diocese of Sotrth Carolina, et al. v, The Episcopal Church, et a1,,421S.C. 201, 806 S.E'2d

502 (2017) ("Collective Opinions").

petitioners now ask this Court to issue a writ of mandamus coercing the Circuit Court to

interpret this Court's Collective Opinions as Petitioners believe (and argue here) they should be

interpr.eted. They do so after the issue has been briefed but before the Cilcuit Court has ruied and

in spite of their right to appeal an adverse ruling.l Petitioners argue here thatthe Circuit Court's

duty to enforoe the Colleotive Opinions is ministerial, requiring no exeroise of discretion after

telling the Circuit Court its "charge" rvas to "disçern" what this Court decided which would require

,,careful reading" to determine the Court's intent. They argue a ministerial duty here when they

represented to the United States Supreme Court that the Coliective Opinions are based on an

,.incomplete record" which "contains significant ambiguities" and are 'ofractuted not only in

rationale but even on facts." Brief of Respondents in Opposition to Petitionfor Writ of Certiorøri,

201 8 WL 21229786, p. 23-26,

This Court is asked to do what mandamus does not allow: to o'inquire and adjudicate" and

to ,,compel the exercise of discretion in a particular way." It is asked to do so when the Circuit

Court has not only not rcfused to rule on the matters now piaced before this Court but is considering

them. It is asked to do so when Petitioners, if aggrieved by.an adverse ruling, have a clear right to

appeal and therefore an adequate legal remedy. Petitioners argue the Circuit Court's duty is

ministerial which this Court has defined as a "specifîc duty ruising fi'om fixed and definite

I ,,Mr, Tisdale: Yes Sir. TheLe's a right of appeal. No question about it." Attachment2 - Tr. p. 41.

,)
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facts...defined by law with such precision as to leave nothing to the exercise of discretion."2 They

do so when the opinions of the Justices of this Court, the representations of Petitioners to the

United States Supreme Court and Petitioner's o'wn arguments to the Circuit Court do not support

theil arguments.

IL STATEMENT OF FACTS

After the issuance of the Collective Opinions, ceftain plaintiffs, Intervenor Respondents

here, petitioned for rehearing. The issues raised and arguments made in the Petition for Rehearing,

by a2-2vote, wete not passed upon by the Court.3 Justioe Kittredge, joined by Aoting Justice Toal'

noted that the absence of a fifth justice to allow full court consideration of these "matters of great

importance,, ,,ralses constitutional imptications as the Court has blocked a fair and meaningful

merit review of the rehearing petition." Order, November 17 ,201,7 ,Attachment 1. a Aoting Justice

Toal concluded that the .,Courts' collective opinions in this matter give rise to great uncertainty in

2 Redmondv, Lexington County School Dist, No. Four,314 S'C' 43t,437'38,445 S'E'zd441,445

J

App. 4

(ree4).
ìirrrtí.. Heam recused herself: "The Court need not address the recusal motion on a prospective

basis, for Justice Hearn has elected, to her great credi! to recuse herself prospectively and not

participate in the resolution of the rehearingletition." order, November 17,20L7, Attachment 1

(Kituedg", J., Aoting Justice Toal, joining)
ì petitiãners infer that the denial of theîetition for Rehearing decided the issues raised in that

petition. This argument fails because of the unlemarlcable proposition ttr{l1o}tring is settled" by

an equally divided court. As stated by Chief Justice Marshâit ás earty as 1826, in a case where the

Supreme Court was evenly divided äfter oral argument, "the principtql :1law which have been

argued cannot be settled, but the judgment is affïimed, the court being divided in opinion 
"q91{i'

Zíttugv, Bank of United States,ä+ U.S. 59,78 (1826); øccord, Durantv, Essex Co', 7 Wrall' 107'

I l2 ('1869) C,tfÍf tfre :u¿t"r *á divided,..no order can be made."); Ohio ex. Re.I; Eaton tt' Price,

364 U.S. 263, 264, bO î. Ct. 1463, 1464 (1960) (the order being reviewed is affinned "ex

necessitate, by an equally divided court" *ith'to expression of opinion "f* 11t! an expression is

unnecessatywhereåot¡i"gis settled.");Neilv' Bigger1,409U,S' i88, 192,93 S'Ct' 375'378'79

(Ig72) referencingthe ,.tlioughtful opinion' of thã-znd Circuit in United States ex rel. Radich v'

criminal ct. of cíty of Neu, fork,459F.2d745,750 (2ndctr.1'972) ("Because of the very fact of

its equal division, hoiever, the óourt has been unable to reach a decision on the merits and there

has tÍrerefore been no adjudication of them by it.")'



that we have given little to no coherent guidance in this case, Gíven oul lack of agreement, I have

no doubt that the court will see more litigation involving these issues,.." Id. The Court remitted

the case on Novemb er 17,2017. onFebruary 9,z}lS,Intervenor Respondents filed a Petition for

'Writ of Certiorari with the United States Supreme Court, 2018 WL 862449, which was denied on

June 11,2018. 138 S. Ct,2623 Olem) (201S). s

On May T,z1|B,Petitioners argued to the United States Supreme Coult that it should not

grant plaintiffs' petition for Certiorari because the Collective Opinions were "a poot vehicle for

review.,' Brìef of Respondents in oppositìonto Petitionfor Writ of Certiorøri,2018 wL 2129786

at 23-26, petitioners contended this was so because the Collective Opinions are based on an

,,incomplete record", which "contains signifi.cant ambiguities," Id at 2, 23, The collective

Opinions are "fractured not only in rationale but even on facts." Id at 2,9. The absence "of a

majorþ opinion on the standa¡d of review" creates "ambiguities" making it "difflrcult to discern

whigh of the trial court findings stand.".Id , at23-24.Finally, they argued that the matters (including

the federal constitutional issue) raised in the rehearing petition were not decided by this Court

making review of the constitutional issue by the United States Supreme Court inappropriate, Id' at

20,

The day after making these statements in their filing with the United States Supreme Court,

on May g, 2018, (amended on May 16,2018), Petitioners filed a Petition for Execution and Further

Relief seeking an execution as if such would be a simple matter and as if the 5 sepatate opinions

of the Court lent themselves to simple execution. On July 10, 2018, Petitioners filed a Petition for

an Accounting. The Dorchester County Cilcuit Court, Dickson, J., held a status conferenoe on July

5 The denial of a petition for a wr.it of certiorari has no plecedential effect. Teagte v' Løne, 489

U,S. 288, 296 (lg1g); see also, Shau,v. Delta Air Lines, 1ic.,463 U.S. 85,94 n. 1 1 (1983) ("denials

ofcertiorali have no precedential force").

4
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26,Z¡IB.The Court was presented a list of motions to be decided. The Court directed the parties

to submit a list of issues the motions required the Courtto consider by August 2,2018. The Circuit

Court then set a briefing schedule for all pending motions as follows:

September 24,2018: Moving party shall submit memos/briefs to this Court;

October 5, 2018: Response memos/bfiefs shall be submitted;

October 12,2019: Any reply brieß shall be submitted'

A heæ.ing was held on November. 19, 2018 and the Court took the motions up in the order of their

filing based on the list provided to the Court at the status conference,

The Court: The first motion that I have today, going tlnough the list that

y,all gave me the last time y'all were here, and I think the one I am most

interested in is the motion io deoide what I am supposed to deoide, The

clarification motion, okaY.

Attachment 2 - Tr. at 3. Ar.guments were made by both sides, with counsel for Petitioner, The

Episcopal Church (,'TEC"), stating o'given the predicament we find ouÏselves in... it's my

understanding that this Court's charge is to discern what the Supreme Court has set out?"

The Court: To decide what they deoided'

Ms. Kostel: To discern what they decided.

The Court: Discem sounds so much smarter'

Ms. Kostel: I use that word advisedly because I don't think the task is to iook for ambiguity.

I think the task is...
The Court: I'm not trying to ferret out problems, but I am trying to ferret out what they

mean.
.,.Ms. Kostel: We think it takes some careful reading to find the clarity, Yout Honor'"

Attachment 2 - Tr, at 4t,42,

Counsel for Petitioner, The Episcopal Church in South C¿uolina ("TECSC"), calling

petitioners' other motions 'oancillary to the one we just argued," raised the issue of arguing at that

time petitionel.s, Motion to Dismiss the Complaint in the betterments lawsuit' The Court

5
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responded: ,,Right now, I'd like to take care of my decision on what I am supposed to decide'"

Attachment 2 - Tr. at 48. Petitioners' Counsel did not mention the Petition for Execution.

ilL Legal AuthoritY

A. Writ of Mandamus

The writ of mandamus is, o'a 'drastic and extraordinæy' remedy 'reserved for really

extraordinary causes'." Cheneyv. tlS, District Courtfor the Dlstrict of Columbia,542 U'S' 367,

3g0 (2004). It is issued only when there is a specific right to be enforced, a positive, ministerial

duty to be performed and there exists no other adequate remedy at law. City of Rock Hill v'

Thompson,349 S.C. lg7,1"gg-200,563 S.E.2d 101, 102 Q002);Edu',ardsv. state,383 S.C' 82'

95,67g S.E.2d 41,2,41g (2009) (,'It is a coercive writ which orders a pubiic official to perform a

ministerial duty.,,). A duty is "ministerial when it is absoluto, cetlain, and imperative, involving

merely the execution of a specific duty arising from fixed and designated facts. It is ministerial if

it is defined by law with such precision as to leave nothing to the exeroise of discretio n." Redtnond

v, Lexíngton County School Dist, No. Forr,314 S.C. 43L,437-38,445 S'E'zd 441,445 (1994)'

Mandamus is not available 'owhen the legal right is doubtful, or the performance of duty rests in

discretion, or when there is another adequate femedy." City of Rock Hill,349 S'C' at200,563 S'E'

2dat ll2.The asserted right must be o'clear and certain ," Goodwinv' Carrigan,zz7 S,C'216,222,

g7 S.E.2d 471,473 (1955); accordo Cheney,542 U.S, at 381 ("clear and indisputable") (quoting

Bankers Life ønd Castølty v' Holland,346 U.S. 379,384 (1953)'

Mandamus is not available when the inferior court has not refused to rule on the issue

raised by the petition. Godu,in,227 S.C. at 222,87 S.E.2d at 473 ("The \Mrit of Mandamus is

employed to compel the performance, when refused, of a ministerial duty.") (emphasis added);

City of Rock Hítl, sttpra,349 S.C. at201,n,2; 563 S,E. 2d at 103, n. 2 ("Even if the City wanted

6

App. 7



the writ to simply order Judge to rule, we would decline to issue the wÏit because Judge has not

declined to rule on City's Motion in limine."). Neither is the w'it available to compel a lower

coult o'to rule a particular way" if its discretion may be legally exercised in more than one way, Id.

at200-04,563 S.E.2d at 103.

Finally, mandamus is not available when there exist other adequate legal remedies such as

waiting for the lower court to nrle on the matter before it or appealing that ruling once issued. Ciry

of Rock Hill, supra,349 S,C. aI20I,563 S.E.2d at 103 ("City has two adequate legal remedies

available...await Judge's ruling on its pending motion" or if City is "disadvantaged by Judge's

ruling..., City can appeal."). The requirement that there be no other adequate means to obtain the

desired relief is ,,designed to ensure that the writ will not be used as a substitute for the regular

appealsprocess," Cheney,542rJ.S.at380-81 (qttotingExParteFahey,332U.S.258,26009aT);

City of Rock H¡tl, stpra ("City can appeal" if "disadvantaged" by the ruling); Schlagenhauf v,

Holder,379 U.S, 104, 112 (1964).

B. Circuit Court Jurisdiction

The jurisdiction of the Circuit Court to hear and determine matters after a case is remitted

is ,,well established. For instance, ... the circuit court acquires jurisdiction to enforce the judgment

and take any action consistent with the appellate court's ruling." Pee Dee Health Care, P'A' v'

Estate of Thompson,424 S.C. 520, 531, 818 S,E.2d 758,764 (201S) (citing Martínv' Paradise

cove Marina, rnc.,348 S.C, 37g,385,559 S.E.2d 348,351-52 (Ct. App. 200i) and Mullenv.

Myrtle Beøch Yacht and Golf Ctub,3L3 S,C. 412,415,436 S'E.2d 248,250 (1993)),

The ,,enforcement of a judgment" or taking "any action consistent with an appellate coult's

ruling,', requires the Circuit Court to determine what the appellate court ruled. Any ambiguity must

be resolved by the Circuit Court which not only has the jurisdiction to do so, but also the obligation

1
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to determine this Court's intention, even if ambiguous and even if there is no remand' Hammv' S'

Bett Tet. & Tel. Co.,305 S.C. 1, 406 S.E.2d 157 (1991) ("Hamm.I/').6 Determining what the

appellate court ruled is implicit under well-established South Carolina law. Even where a case is

not ,,remanded,,, the return of the remittihu' to the circuit court te-vests the circuit court with

jurisdiction to hear motions seeking further consistent relief, Moore v, N. Am. Van Lines,3 19 S 'C'

446,448,462 5.8,2d275,276 (1995); see also Martin v. Paradise Cove Marina, lnc,,348 S'C'

37g,3g5,559 S.E.2d 348,352 (Ct. App. 200i) (reversing ciÏcuit court order that dismissed case

for lack of subject matter. jurisdiction because the matter was remitted rather than remanded,

holding that it was a distinction is without a difference)'

The judgment of a court is construed like any other written instrument to detemine the

intent of the court. That intent is determined from all its parts, no{ from an isolated pafi, City of

North Myrtle Beach v, East Cherry Grove Reatty Co., hnc,,397 S'C' 497, 503,725 S'E'zd 676'

67e (2012),

IV. Petitioners have other adequate legal remedies'

petitioners' ar.gument is that this remedy is the only one adequate to "proteot the property".

petition at 19. yet, it is in this Court that Petitioners have first alleged to any court that "waste" is

occurring. Their filings and oral argument before the Circuit Court are silent on an issue that one

6In Hamm y, Southern Bett Tetephone and Telegraph, Co,302 S.C. 132, 394 S.E.2d 311 (1990),

cert. denied.498 U,S. 1109, I 11 S.Ct. 1018, 1 tly, na.zd 1099 (1991) ("Hamm {') tne suprgme

Court reversed a Southem Bell rate increase and remitted the case to the cirouit court without

instructing the circuit court that it should send the matter back to the Public Service Commission

to determine refunds with interest. The circuit court held it was without jurisdiction to do so

because the Supreme Court had not remanded the case with such instructions. Rather, the circuit

court held that only the Supreme Court could "clarify its own opinion," Ha.mrn 11,406 S'E'2d at

159. The Hamm.I/court held it was e1îor for the circuit court not to take action that was "implicit

as well as our intention." Id. at 160. No remand was necessaly because the circuit court was to

interpret the Court's decision. 1d.

8
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would rightly expect to be prominently argued if it were occuring. What Petitioners do fail to

address is the clear holding of this Court (and the United States Supreme Court) that waiting for

the lower court to rule or appealing that ruling if adverse are both adequate legal remedies' City of

Rock Hill,349 S.C. at 201, 563 S.E,2d at 103 ("City has two adequate legal remedies

available,..await Judge's r.uling on its pending motion" or if City is "disadvantaged by Judge's

ruling..., City can appeal."). In effect, Petitioners seek, on an ex parte Petition, to have this Cout

preempt a ruling of the lower court fi'om which an appeal could be taken if adverse to the

petitioners. Instead Petitioners falsely infer both an adverse result and that the Circuit Court has

refused to grant the requested relief. The Petition does not meet the requirements for the issuance

of a writ of mandamus as other adequate legal remedies eiist.

V. The motions before the Circuit Court require the exercise of judicial

discretion.T

9
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7 The cases petitioners cite in support of their argument that the Circuit Court's duty here is

ministerial do not support that proposítion. Petition at 15-18'

First, Petitioti"rr r.ty ufion'Dítlardv, Industrial Commission of Vir"ginia,4}6 US' 783' 787

(1974) for tire proposiiionitut'5nairial enforcement is a ministerial act'" Petition at 15. This

p¡rurá is a portion of a statemeni involving the enforcement of a ministerial statutory duty' Th9
'Suprr-. Côurt held that "the state courts hãve construed their enforcement duty [under a statute]

á, þ*ay ministerial... SinceTa dicial enforcement is a.rninßterial act, this relief appears to be

uuåtu¡tå with a minimum of dehy or procedural diffiouþ." (emphasis added)'

Second, petitioners misusã tbree other South Calolina decisions: Edwards v' State,383

s.c. 82, 673 S:8.2d 412 (2009); christy v. christy,317 S.C. 145,452 S.E.2d 1 (ct' App' t994);

and Hampton Btd.g, SuWIy, Iná,'v. WíIson,285 S.C. 135,328 S.E.2d 635 (1985). Petitionets apply

Edu,ardsto these facts when it involved tire ministerial duty of the Governor to execute a budget

prop"rty enacted by thá legislature because the Governor "had no discretion conceming the

äppropitution of frrnds," :gl s.c. at 96,678 S.E. 2d at 420. Similarly, this Court's statement in

Uå*iø" Bttilding Supply that the Ciróuit Court did not reaoquire jurisdiction aftor an appeal

involved the dismissufórä" appeal which "ended the case," not a remitted matter, 285 S.C' at 138,

32g S.E.2d at637 . petitioners ise Christy for the proposition that final disposition of a case occtll's

with the issuance of a remittitur. Howeier, this quotä has to do with this Coutt's jurisdiction, not

the Circuit Court,s. After the portion quotéd by Petitioners, this Court states: "Until that time, the

case is pending on appeal. O^nce the iemittitur is sent down fi'om the appellate court, the lower

court acquireslurisdiåiion to enforce the judgment and talce any action consistent with the appellate

court ruling," 317 S,C. at 151.,452 S.E'2d at 4.

finãUy, petitioners' quote from the Texas Court of Appeals fails to disclose what is stated



Petitioners confuse a court's "mandate" with the "mandate rule." A mandate is "an ordet

from an appellate court directing a lower court to take specified action." Black's Low Dictionary,

9th Ed. at L047 (2009). The "mandate rule" is the doctrine that, after an appellate court sends a case

back to the lower court, the lower court must follow the decision that the appellate court has made

in the case, unless new evidence or an intervening change in the law dictates a different result. /d.

There is no mandate in this case.8

Under the mandate rule, the Circuit Court must disoern what the Collective Opinions mean

before it oan take action oonsistent with their intent. As Acting Justice Toal and Justice Kittredge

noted the ,,Courts' colleotive opinions in this matter give rise to great unoertainty in that we have

given little to no guidance in this case.,." This is oonsistent with Petitioners' statements to the

United States Supreme Court that the Collective Opinions are o'fl'aotured not only in rationale but

even on facts', because they are based on an "incomplete record" containing "significant

ambiguities.', This is also oonsistent with the Circuit Court's observation that "usually when I get

something remitted to me or remanded...it tells me simpiy what I am supposed to do." Attachment

2:Tr, at40.

It is also consistent with what Petitioners told the Circuit Court: that it needed "to discem

what they decided" which requites "some careful reading to find the clarity." Attaohment 2 'Tt.

in the same paxagraph preceding Petitioners' quoted portion. ln determining what a mandate means

(this case involvãd ã rémand with instr.uctions), 'o'coults should look not only to the mandate itself,

ùut also to the opinion of the Courl' to ascertain what is commanded by the mandate," Texas

Health & Humai Services Commissionv. El Paso County Hea\th District,3sl S.W.3d af 476 (Ct.

App. Tex.2011).
t È,ren if there \¡/ere a specified mandate, the question remains, "what was decided"? A lower court
oocannot reconsider q,r"rtiott. which the mandàte has laid at rest. ,. but it does not tell us what issues

were laid at rest." Federal Communícatìons Commission v. Pottsville Broadcaster Co., 309 U.S.

t34, 140-t41, 60 S. Ct, 437, 440 (1940) citing Sprøgue v, Ticonia Nat. Bank,307 U.S. 161, 168,

59 S. Ct. 717,781(1939) ("[A] lower court is free as to other issues").
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at 4l-42. The Circuit Court recognized the obvious: 'owe would not be here if it was cleat." Id. at

Z¡,TheCircuit Court is exercising its discretion, as it must to determine what was decided, so that

it can "take any action consistent with the appellate coutt's ruling." Hqmm 1,302 S.C. I32,394

S.E.2d 311. petitioners ask this Courtto "inquire and adjudicate" the issues before the Circuit

Court and "to direct or compel the exercise of discretion in a particular way," neither of which are

appropriate for mandamu s. IT/illiamsont,. City of Greenville,Z43 S.C. 82, 86,I32 S.E.2d 169,171;

City of Rock Hill, sLtpra,349 S.C. at201,563 S.E, 2datl03. The motions before the Circuit Court

arising out of the 5 separate opinions of this Court do not involve "the execution of a specifïc duty

arising from fixed and designated facts...defined by law with such precision as to leave nothing to

the exercíse of discretion." Redmond, supra,314 S.C, at437-38,445 S.E.2d at445'

petitioners argue there is no ambiguity in Chief Justice Beatty's statements that "those

parishes that did not expressly accede to the Dennis Canon should retain ownership ofthe disputed

real and personal property" and he "agrees with the [Acting Justice Pleicones and Justice Hearn]

as to the disposition of the remaining parishes." Petition at 8. Discerning intent fi'om the opinions

as a whole and not just one part, City of North Myrtle Beach, supra, thete are fundamentally

different interpretations of the Collective Opinions which require the exerpise ofjudicial discretion

for their resolution.

First, under the principles of AII Saints Parish Waccamûv, v. The Protestant Episcopal

Church in the Diocese of South Carolína,385 S.C, 428, 685 S.E.2d 163 (2009), which Chief

Justice Beatty held, (disagreeing with Acting Justice Pleicones and Justice Hearn), applied the

cor:.ect legal standard, a trust was not created unless each parish unequivocally indicated an intent
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to create a trust by expressly agreeing to the Dennis Canon in a signed, wtitten document'e

Second, there is no analysis by the Chief Justice of which parishes agreed to the Dennis Canon

and which did not; rather, he expressly "assumes" such an agreement must exist before a trust is

created. 421 S.C, at250-57, g06 S.E,2d at 103. Nor could thero properþ be such an anaþsis

because there was no record before this Court on those issues; there was just a summary of

counsel.lo Third, it is uncontested that no parish expressly agreed to the Dennis canon.l I Howevet,

e These parishes that did not expressly accede t9 the Dennis canon

should retain ownership of the disputed real and personal property'

421S,C, at249,806 S.E.2d atI02.

TEC argues that the parishes' accession to the Dennis Canon created

the trus"t, Assuming that each parish acceded in writing, I would

agl'ee.

Icl, at250-51, 806 S.E.2d at 103 (emphasis added)'

In my view, the Dennis Canon had no effect until acceded to in

wliting by the individual parishes.

Id. at250,806 S.E.2d at 103.

...the pzrishes that did not accede to the Dennis Canon oannot be

divested of their ProPertY.
Id,

10 The only record in support of the accession argument as to each parish were five pages fiom a

post-trial submission to itre trial court in which Petitioners' counsel summæized documents'

Statements of counsel regarding the contents of documents are not evidence and cannot be

considered. Am. Motorists Ins. Co. v. Murphy,253 S.C. 346,349,170 S'E'zd 663, 665 (1969);

Hobbs v. Beard, 43 S.C. 370, 2I S.B. iOj, 308 (1895). The doouments summadzed, somc

inaccurately, by the Petitionersi counsel were not in the reoord on appeal and therefore could not

have been considered by the Supreme Courl. Rule 210(h), SCACR. ("[T]he appellate court will

not consider any fact which does not appear in the Recoid on Appeal")' Th9 inadequacy of the

record to consider the issue of accessiori *".*, obvious given the Petitioners' representatiglt 1:
the United States S"ptu*" Court, (an'oincomplete record'containing "significant ambiguities")

and given what Justiåe Hearn, joined by Acting Justice Pleicones, noted, a'odeatth of evidence on

ftheãccession] issue in this voiuminous lecord." 421 S.C. at243,806 S'E'2d at 99'
ii ih, ,u*ury of counsel about express trusts which was in the record, (which could not be relied
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petitioners' contend that an agreement to the Constitution and Canons of TEC which includes the

Dennis Canon is sufficient. That position is not consistent with the Chief Justice's opinion both

because he never says that and because there was an agreement by the AII Saints parish "to the

canons and rules of the protestant Episcopal Church" and that agreement created no trust' '4l/

Saints, supro,385 S.C. 428,43g,n. 5, 685 S. E.2d 163,169,n' 5'12

With respect to the property of the Diocese, Petitioners argue a single sentence in a footnote

of Chief Justice Beatty's opinion, which speaks exclusiveþ to one piece of property owned bythe

uponbythe Court) does not state that any patish expressly agreed in a signed writing to the Dennis

Canon. It states that some parishes "expresslY accePted" either the "National Church's

govefnance" of the 'oDiocese's govefnance. " Chief Justice Beatty however stated that o'merelY

promised allegiance .. .without more. .. cannot deprive þæishesl of their ownership rights in their

property." 421S,C. aI
12 Two examples

250, 806 S.E,2d at 103.

of specific parish facts not before this Court on the accession issue

demonstrate that the Circuit Court is not presented with oothe execution of a specific duty arising

from fixed and designated facts...defined by law with suoh precision as to leave nothing to the

exetcise of discretion," Redrnond, supra,314 S.C. at 43 7-38,445 S.E.zd at445

St. Philips Church: There is nothing in either the five-Page swnmary of Petitioners'

counsel nor in the record that remotely approaches an express agteement in a signed writing to the

Dennis Canon by St. Philips Church. First, in Petitioners ' summary theY quote from a document

not in the record on aPPeal as "describing the purpose of the parish corporation as being 'in accord

with the Articles of Religion of the Protestant EPiscoPal Chwch in the United States of

America. , .'." The referenced 'oArtioles of Religion" not part ofthe record on apPeal nor were theY

ever introduced into evidence at trial, Petitioners have never contended that The Articles of

Religion contain any mention ofthe Dennïs Canon ol any other Canon of The Episcopal Church-

they represent nothing more than a stunmaïy of theological and doctrinal beliefs. There is a

complete lack of evidence of an express agreement by St. Philips Churchin a signed writing to the

13
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Dennis Canon.
Church of Good Shepard: Acoording to Petitioners' counsel's swnmary, Good Shepherd

amended its corporate articles in 2001 "des-oribing the parish corporation as'otganized pursuant

to the Canons of the Protestant Episcopal Churõh in the Diocese of South Carolina"" These

corporate articles were not in the ,èrord on appeal and therefore there was no evidence on this

issue before the Court. Petitioners' argument itt itt nu.-page sunimary is that Good Shepherd is

organized pursuant to the Canons of the Diocese, not TÈC. However, this Court rejected the

argument that organi zationpursuant to the Canons of the Diocese "nol in force or as hereafter

mãy be amendedlwas evideice of an express trust in favor of TEC when it found that St. Matthias

did not,odirectly" accede "to the local or national version of the Dennis Canon." 421 S'C' at265

n. 49 806 S.E,2d at 111, n. 49.



Diocese, Camp St. Christopher, was intended to give o'a11" Diocesan real and personal (including

intellectual) property to Petitioners. Once again, discerning intent from the whole opinion rather

than a single part, it is clear that the resolution of this issue will require the exercise of the Circuit

Court's discretion.

First, the issue of Diocesan ownership of its real and personal property was not contested

at trial. The only issue was whether the Diocese could successfully withdlaw fi'om TEC' The trïal

court found that it could, and successfully did, disassociate under All Satnts by following neutral

principles of corporate law. This Court agteed that the Diocese disassociated as all Justices

repeatedly refer to the Diocese as the "disassociated Diocese." The Diocese withdrew fi'om TEC

with all its property since it followed the same procedures as did the Atl Saints parish with the

same result and since it was admitted the Dennis Canon did not apply to the property of the

Diocese. An unappealed permanent injunction is currently in effeot against the use of the

Diocese,s names and mar.ks against TEC and TEcSC.l3 These non-ministerial facts alone slrongly

suggest that to interpret the Chief Justice's footnqte more broadly than Camp St' Clu'istopher

would inconsistent with the resolution of the issues appealed to this Court as well as those not

permanent injunction against TEC and the ECSC and anY of itsl3 Judge Goodstein issued a

offi.cers, employees, members and other associated Persons from "using, issuing or adopting in

any way, directly or indirectlY , the names, stYles, emblems or marks of the Plaintiffs..." This

injunction covered those names, and other indioia, which are owned by the Plaintiff Diooese and

three Plaintiff Parishes, St. Philips, St. Michael's, and the Parish Church of St. Helena' Fin. Or' at

44-46. There were two statutory grounds for this injunction: service malk infringement, $ $3 9- I 5-

ll05 et. seq. and $$ 1,6-17-3t0 and 320 (knproper use of names , styles and emblems). /d at37-

43. Judge Goodstein found witlful violations and found "undel both statutes, the Plaintiffs have

established their entitlement to permanent i4junctive relief." Id. at43.The Defendants appealed

the "service mark infringement" ground but not the "imProPer use" gt'ound. On the aPPealed

service mark registration ground, the Collective Opinions are evenlY sPlit 2-2 with Chief Justice

Beatty expressing no oPinion and therefore, Judge Goodstein's order is affirmed. The unappealed

ground with its permanent injunction is now the law of the case, Dreher r,. ,9. Carolinq Dep't' of

12 S.C. 244, 250, 772 S.E.2d

l4
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appealed.

second, the only property discussed in this footnote is camp st' cluistopher and its deed'

412 S,C. at25!,n,2g,g06 s,E.2d at 103, n.29.Third, Acting Justice Toal's summary of what the

Court,s intent was on Diocesan real and personal properfy says the only property at issue was

camp st. christopher and there is no indication that chief Justice Beatty disagfeed with her

analysis.ta

YI. Constitutional Implications of the Petifion

Petitioners ask this Court to interrupt and direct the outcome of matters supplemental to

this Court,s Collective Opinions that are presently pending before the Circuit Court' Some of the

issues before the Circuit Court were also issues raised in Intervenor Respondents' Petition for

Rehearing which this courl by al-2vote did not consider. Yet many of them are based on facts

that were not in the record before this Court (accession issues) ot were sua sponte decisions

because they were not presented to or ruled upon by the trial court (revocability, minimal bu'den)'

As noted by Justice Kitlredge and Acting Justice Toal, Intervenor Respondents have never been

heard on the merits on these issues. petitioners ask this coutt to block their consideration and

resolution by the circuit court. The united states supreme court has held that such action is a

denial ofprocedural due Process.

Justice Brandeis, wr.iting for a unanimous supreme court, considered the issue of the

procedural due process due a litigant when an appellate court deprives it of its propefiy'

Brinkerhoff-Faris Trust & savings co. v. Hit\,281U.S.673, 50 s' ct' 451 (1930)' There the

14 "lwlith regard to Camp St. Christopher , Chief Justice BeattY, Justice Hearn and Acting

Justice Pleicones would hold that title is in the trustee corporation for the benefît of the assooiated

diocese, whereas Justice Kittredge and I would hold that the trustee corporation holds title for the

benefit of the disassociated diocese.- 42I S.C. at291,n,72,806 S. E'2datl25,n'

15

App. 16

added)

72, (emphasis



Supreme Court of Missouri overruled a previous decision construing a state statute on which the

plaintiff had relied and in so doing, deprived the plaintiff of the remedy the previous consttuction

had afforded. The plaintiff petitioned for a rehearing whioh was denied without opinion. Justice

Brandeis stated the Court's concern was not the plaintifß' rights on the merits, but "whether the

plaintiff has been accorded due process in the plimary sense - whether it has had an opportunity

topresentitscaseandbeheardinitssupport."Id.at6s0,50s,Ct' atA14.ReversingtheMissour{

Supreme Court, the Court held that o.whetler acting through its judiciary or through its legislature,

a state may not deprive a person of all existing remedies for the enforcement of a right, which the

state has no power to destroy, unless there is, ot was, affiorded to him some real opportunity to

protect it.' Id, at 682,50 S.Ct. at 454-455; accord, Bouie v. City of Columbia,378 U.S, 347 ,354'

84 S. Ct. 1697,I70J (1964) (Due process includes a "standard of state decisional consistenoy").

The Cir.cuit Court is in the process of resolving the constitutional concern.ls Intemrpting

that process and directing an outcome that prevents considemtion of the new issues raised by the

Collective Opinions as Petitioners would have the Court do, would be a denial of procedural due

process.

VII. Conclusion

Petitioners seek to use the extraordinary writ of mandamus for an improper purpose. They

ask this Court to issue this "coercive wit" directing the outcome of motions before the Circuit

Court the resolution of which requires the exercise of discretion. They do so when the Circuit

Court has yet to rule and when Petitioners, if aggrieved, could clearly appeal to correct any abuse

of discretion. They do so intending to oircumvent unconstitutionally the ability of Intervenor

15 Justice Brandeis noted that if a remedy wele still available after the petition for rehearing was

denied, there would be no denial of due process. Id' n.9
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Respondents to be heæd on matters not previously considered.

It is respectfully submitted in these'omatters of great impofiance" (Kittredge, J.), involving

the interpretation of an unprecedented 5 separate opinions which Justices of this Court as well as

petitioners before the United States Supreme Court and before the Circuit Court have said "give

rise to great uncertainty" (Toal, A.J,), are "fl'actured not only in rationale but even on facts" and

are based on an ,,incomplete record" which "contains significant ambiguities" all requiring

discernment, that the Court should deny the Petition for a Writ of Mandamus allowing the Circuit

Court to resolve the motions before it, on the record before it.

April 1t,2079

Respectfu lly submitted,
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I

Øbtþupttmt,ff'gurtgtþnutþ{'gtnling

The Protestant Episcopal Church in the Diocese of South

Carolina; The Trustees of The Protestant Bpiscopal

church in south carolhra,"a-south. caro.lina corporate

nãiy; Atl Saints Protestant Episcopal Church' Inc';

Cfoiti St. Paui's Episcopal Church; Christ the King'
'Waccamaw; Ctrurðh of fhe Cross,Inc' And Church of

the Cross Deolaration of Trust; Chufch of The Holy

Comforter; Church of the Redeemer; Holy Trinity r 
1

EoiscopalChuloh;SaintLuke'sChurch'HiltonHead;St'
rti;ttftË*t Church; St. Andrews Church-Mt' Pleasant

Land Trust; St, gáúholomews Episcopal Churoh; St'

David'sChurch;St.James'Church,Jameslsland'S'C';
it. Joho', Episcopal Church of Florence' S'C'; St'

Matthias npiscopal Church,Ino'; St' Paul's Episcopal

Church of Bennettsville, inc.; St. Paul's Episcopal *
Church orcon*áf in* Cft*ch of St' Luke and St' Paul'

nu¿tfiff"Uoro; ThäChurch of Our Saviour of the Diooese

ãi S*tft Caroiina; The Church of the BpiphanY

¿Epi;;;ptl); The ðhurch of the Good Shepherd' 
-.

Charleston, SC; The Churoh of The Holy Cross; The

Church of The Resurrection, Surfsíde; The Protestant

úis;p"i Church of The Parish of Saint Philip' in

ðiurtråton, in the State of South Carolina; The Protestant

gpit."pA ôhuroh, The Parish 9f laint 
Mìchaef in

õi.ãrttåton, in the State of South Carolina ql Sl

Michael's Church peclaration of Trust; The Vestry and

Churchwu,¿"os-otSt.Jude'sChurchofWalter.boro;The
Vestry and Church W*t¿tttt of The Epi¡cop3l Church of

The Parish of Prinoe George Winyah; The Vestryand

Church Wardens of The Church of The Parish of St'

lfrf""u and The p*ittt Church of St' Helena Trust; The

lrrtty and Churoh Wardens of The Parish of St'

tvtuttt "*; 
The Vestry and'Wardens of St' Paul's Church'

Summewille; Trinity Church of Myrtle Beaoh; Ti"tty
gpit*p 

"f 
Cú"t"ft; ftinity Episcopat Church' Pinopolis ;

t rt"y *d churãh W*rdetts of the Episcgll?.?lt.'C,1urch of

.The Éarish of Christ Church; Vestry and Church
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'Wardens of The Episcopal Church of the Parish of St'

John's, Charleston County, The V-estries and

Cttutlít-utdens of The Parish of St' Andrews'

Respondents.

V. -,!':': lr:¡-" '."¿-t j;3 ' r¡il.î "t'-!q':

The Episcopal Chur ch (all<laThe Protestant Episcopal

Ch;"it-i" tire United Siates of America) and The

dtr"õ;i Church in South Carolina' Appellants'

Appellate Case No. 201"5-000622

ORDER

Respondents have filed a motion to recuse Justice Hearn from ParticiPating in the

decision on the petitions for rehearing in this case and to vacate Iustice Hearn's

opinion or, in th.ç altPrnative, to vacate at!,Pqinions in this case.

request consideration of this motion bY the fuil Court. With the

request for the full Court to consider the motion, the rnotion is denied, See Dauís

v, Parlwi.ew APts,, 409 s,c. 266,7 62 S,B 2d s3s Q0I4) (citing Duplan CorP. v

Millíken, Inc',400 F.SUPP ,497,510 (D,s .C, 1975) ("Timeliness is essential to anY

recusal motion. To be timelY, a recusal motion must be rnade at counsel's first

opportuniff after discoverY of the disqualifYing faots"'))'

c.J

Respondents
exðåptioà of the

J

A.J

Kittredge, J', concutting in separate order in

which Toal, 4.J., joins in Parl

Toal, 4.J,, oonourring in separate order

í!: ' l.-''" r'" ,'.'
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I write separ4tely to state my position on the rehearing matters before the Court.

Because i remain firmly convinced that this Court's majority decision as to the so-

called twenty-eight "accedìng churches" reaohes the wrong result and is

fundamentalty flawed, I vote to grant rehearing. I have signed the Court's order
,refleoting,f,py,:vote. ''"*" ;r'' r:$" ""'r"ì !" ';r'i''

In connection with the requested recusal of Justice Hearn, because the motions are

untimely as they relate to the Court's opinion(s), I join the Court in denying the

vacatur and recusal motions. The Court need not address the recusal motion on a

prospective basis, for Justice Hearn has elected, to her groat oredit, to recuse

herself prospectiveiy and not to participate in the resolution of the rehearing
petitions.

For the purpose of resolving the rehearing petitions, I requested that a fifth justice

be appointed to frll the absence created by Justice Heam's reousal so that afull
Court could decide this mattm of great importance. My request was rejected,

which I find shocking. Under these circumstances, to disallow a full Court from
considering the rohearing petitions is deeply troubling and, in my judgrnent, raises

constin:tional implications as the Court has blooked a fair and meaningful merits

review of the rehearing petitions.

I have votedto grant rehearing. I join Justico Kittredge's separate writing and

submit this additional separate writing oonceming this matter.

With regard to the motion for rcousal and the associated motion for vacatur, I agree

wholeheartedly with the other members of the Court that these motions are

untimely. The respondonts did not ohallenge Justice Heam's participationjn the

five months between this Court's certification of the case from the court of appeals

and the oral argumonts before us. While the respondents may have surmised she

would recuse herself during that five-month span, any possiblo reason for their not

fiiing a formal motion for her recusal vanished after she parlicipated in the orai

argumenß. Nonetheless, in the two years between the arguments an{ the issuance

of th. Court's opinion, the respondents agarntook no action, Only after rcceiving

an adverse deoision on the merits ûom a majority of the Court did the respondents '

challenge Justice Hearn's participation in the matter. However, an adverse decision

ffi J
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is no reason to excuse a nearly two-and-a-half year delay in making a request for
recusal. Moreover, Jusfice Hearn is not parlicipating in this matter on a

prospective basis, remedying any possible future question about her partioipation
in the matter, White I make no øiticism of the rcspondents' lawyers for filing the

;rr;r-.;¡r.¡lJletionstorecusoandforvacatur,Iamdisappointedin'thetone'ofthesefi'l'ings.
They are unreasonably harsh criticisms of a higirly aocomplished judge and a

person of greaq decency and integrity. The respondents' legal points could have

been made without such unnecossary language. I concur in the Cour"t's decision to
deny the motions for recusal and vacatur

With regard to the request to appoint a fifth justice to fillthe vaca.ncy teft by
Justìce Hearn's prospective non participation, I believe that this could have been

aocomplished without significant delay or undue burden on the Court or an

appointed acting'justioe, In any event, the.Court's colleotive opinions in this matter

give rise to great uncertuinty, in that we have given little to no coherent guidance

in this case or in church property disputes like this going forward. Given our laclc

of agreemen! I have no doubt the Court will see more litigation involving these

issues and similarly situated parlies. I am cornforted in the knowledge that there

will be ample opporlunity forlthe Court to resolve these issues in a moro definitive

manner iq th" future.

Coiumbia, South Carolina
November ll ,zotl

cc:
Blake A. Hewitt, Esquire
John S. Nichols, Esquire
Thomas S. Tisdals, Jr., Esquire
Jason S. Smith, Bsquire
Atlan R, Holmes, Sr,, Esquire
David Booth Beers, Esquire
Mary E, Kostel; Esquire
Andrew Spencer Platte, Esquire
Henrietta U. Goiding, Esquire
Charles H.'Williams, Esquire
C. Pierce Campbell, Bsquire
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Ivon Keith MoCarfy, Esquire
Harry Arthur Oxner, Esquire
Thornwell F, Sowell, III, Bsquire
Robert R. Horger, Esquiro
Lawrgnoe 8., On, Esquire., .. ,s:"' qÌ'Ì- "rF¡-s' :.-.'':ì'

Harry Roberson Basterling, Jr,, Esquire
Marlc V, Evans, Bsquire
Saunders M, Bridges, Jr., Esquire
Steven Smith MoKenzie, Esquire
Robert S. Shelton, Esquire
John Furman'Wa11, ilI, Bsquire
William A. Bryan, Esquire
Francis Marion Mack, Esquire
Peter Brandt Shelbourne, Esquire
Susan Pardue MacDonald, Esquire
James Kent Lehman, Esquire
Allan Poe Sloan, III, Esquire
Joseph C. Wilson, fV, Esquire
David B. Marve1, Esquire
David L. DeVape, Esquire
David Spenoe Cox, Esquire
Henry E. Grimball, Esquire
Thomas Christian Davis, Esquire
G. Mark Phillips, Esquire
'W. Foster Gaillard, Esquire
\Milliam A. Soott, Esquire
John B, Williarns, Esquire
Stephen A, Spitz, Esquire
George J. Kefalos, Esquire
Oana Dobrescu Johnson, Bsquire
C. Alan Runyan, Esquire
Robert'Walker Humphrey, II, Esquiro
Bess Jones DuRant, Esquire
Timothy O'Neill Lewis, Bsquire
Amanda A. Bailey, Bsquire
C. Mitcheli Brown, Bsquire
Henry Pickett'Wall, Esquire
William C. Mara, Esquire
Charles J. Cooper, Esquire
Matthew Terry Richardson, Esquire

.-".:4$
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'Wallaoe K. Ligh*e¡ Esquire
D. Reece Williams,III, Esquire
John Ca:roll Moylan,III, Esquire
Christopher Brnest Mills, Bsquire
Steffen N. Johnson, Ssquire
,The Honorable Diane Sohafer''Goodstein .ì'3i '
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STATE OF SOUTH CAROL]NA )

COUNTY OF ORANGEBURG )

TN THE GENERAL SESSTONS COURT
FÍRST JUDTCTAL CIRCUÏT

20L7 -CP-1 B-0 1 90 9
2013-CP-l-B-000L3

The
the

Protestant EPiscoPaI Church in
Diocese of SC et aI,

Plaintiff,

)

)

)

)

)

)

)

)

)

)

)
)

V TranscriPt of Record

The Epíscopal Church, et aI,

Defendant.

November 19, 20IB
Orangeburg, South Carolína

B E F O R E:

The Honorable Edgar W. Dickson, Judge

A P P E A R A N C E S:

Attorney for the Plaintiff

Attorney for the Defendant

Hilda M. Jordan, CVR-M
Circuit Court' RePorter
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24

25
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THECOURT:Thefirstmotionthatlhavetoday'

going through the list that y'all gave me the lasL time

yral] \^rere here, and I think the one I/m most interested in

is the motion to decide what I'm supposed to decide. The

clarificatíon motion, okaY.

Now, that's Your motíon, correct?

MR. RUNYON: Yes, Your Honor'

THE COURT: AII right. Let me hear from you'

MR. RUNYON: Thank Your Honor

First of all r apologize on behalf of Henríetta Golding

who would have been here but she is afflícted with some kind

of íLlness that not only makes her feel bad, but makes her

unabfe Lo talk. she totd me that she missed a golf

tournament, so I know j-t was serÍous '

THE COURT: AII right

MR.RUNYON:Shewould'l-iketobeherebutshe

isn/ t.

Your Honor, rrve got on the screen the essence of i¿hat

I would like Lo say to the court today. And 1'II start with

where I think this caser Your Honort s jurísdíctional issues

shoul-d sLart ano th.t ís with the last thing said by two

members, one-half the court that considered the issues, the

South Carolina Supreme Court. We been l-it'tle Lo no

coherenåe in this case, speaking of the underlyÍng opínion.

The Court/ s collective opj-nion qives rise Lo great
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a little more concise statement?

MR. TISDALE: Your Honor, it would have been

wonderful if it was five to nothing in our favor

THE COURT: I would be the first person to be happy

with that.

MR. TISDALE: Your Honor, we/d join you in that''

THE COURT: So we didn't get that?

MR. TISDALE: No, we didn't.

THE COURT: You know, uSually when I get somethingt

remitted to me or remanded to me Lo do something and usually

-- usually I have somethíng that's remanded to me to decide

and it tel-Is me pretty simply what I/m supposed to do'

MR. TISDALE: I can understand that' And I know

that/ s true.

THE COURT: And thís just says, ihe above

referenced matter is hereby remi-tt.ed to the lower courL and

tribunal.

MR. TISDALE: And Ít also says it's final'

THE COURT: Wel-I, remj-ttitur just says a copy of

the judgment of this Court is enclosed.

MR. TISDALE: YES, SiT

THECOURT:Youknowrlknowyourargumentisthat

it, s final and I think that -- well, I don't know if it wil-I

be their fínal ruling on it or not. somehow I don't bel-ieve

that if anybody has agreed to my decision that they're going
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to l-et it stand here.

MR.TISDALE:fnotherwords,therearetwosides.

THE COURT: No, I mean, I'm just thinking which

ever

ír.
side loses when I d.ecide here they're going to appeal

MR. TISDALE: Yes, sir. There's a rig:ht of appeal '

No question about that.

HECOURT:Ithínkthatgetsaroundtheissuethat

that is a two-two splít on whether there was going to be a

remand.. That's why I thínk they punted it' here'

MR. TISDALE: Yes, sir.

THE COURT: So I can be wrong" Y'aIl can all be

pleased wit.h mY decision.

MR.TISDALE:trfell,weapprecíatewhatyou'redoing

to try t.o f inalíze it.

THE COURT: Oh, yeah. Anything else you want to

tell me?

MR. TISDALE: I don/t think right now'

THE COURT: MS. KOSI'EI?

MS.KoSTEL:Iwouldmakeonecommentaboutthe_-

predicament we find ourselves in. First of a1l, it'S my

undersLanding that this court's charge is to discern what

the Supreme Court has set out?

THtr COURT: To decide what they decided'

MS. KOSTEL: To díscern what they decided'
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THE COURT: Discern sounds so much smarter'

MS. KOSTEL: I use that word advisedly because I

donrt think the task i-s to look for ambíguity. I think the

task is --

THE COURT: I'm not trying to ferret out problems,

but I am trying to ferret out what they mean.

MS. KOSTEL: I also understand that what this

courL's job is t.o find out what they meant on the result.

Later cases five years from now are going to have to fiqrure

out what they meant on the law. This courL has to figure

out what they meant on the result, because if the result is

cLear and íf in our view it's clear Pleicones and Hearn

would have given 36 Parishes back and all the Diocesan

property and Justice BeatLy saíd 29 and he explains why -- r

really believe that paragraph. Hefs talking about

allegiance. It's what Pleicones and Hearn are talking about

and ï'm not getting on the allegiance train. There has to

be an agreement, an exception that happens post Dennis Canon

that/ s consistent with what he did in All Saints. ' So that's

a disposition. so we think -- we do think that it's cfear.

Thank you.

HE couRT: Through a qirass darklY'

MS. KOSTEL: We think it takes some careful reading

to fínd the claritY' Your Honor.

THE COURT: OkaY. Thank You, ma'am.
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will control aLl of us.

THE COURT: Yeah. Ms. Kostel'

MS.KoSTEL:Idon,tthink_-Idonotbelievethat

it controls the betterment issue.

MR. TISDALE: It certainlY doesn't'

THECOURT:WelI,Icanjustt'eLly/allthatlknow

Vühat I \^Iant to find out is how we're going to go forward on

this. That is enough cluttel my mind. I am amused that

there is a motion to establísh complex designation. I'm

wíIling to grant that rig:ht now.

MR. TISDALE: The last time lre had a status meetÍng

with you, Your Honor, you asked us about that and we

suggested and Your Honor agree that we should have a hearing

on our motions to d.ismiss thaL actíon '

THE COURT: Before we go to that?

Mn. TISDALE: Before we have a complex designatíon.

THE COURT: OkaY.

MR: TISDALE: You seemed to agree and said that'

but we are ready. we would Iíke to have a hearing on our

motíon to dismiss the betterment l-awsuit '

THE COURT: And I'm not saying that you/re not

going Lo hear that aL some point. Right now, I/d like to

take care of my decision on what I/m supposed to decide.

MR. TISDALE: Yes, sir.
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T, THE UNDERSIGNED HILDA M. JORDAN, CVR-M, OFFICIAL COURT

REPORTER FOR THE FIRST ,JUDTCTAL CIRCUIT OF THE STATE OF

SOUTH CAROLINA, DO HEREBY CERT]FY THAT THE FOREGOING IS A

TRUE, ACCURATE AND COMP],ETE TRANSCRIPT OF RECORD OF THE

PROCEEDTNG IN THE CAPTIONED CAUSE' IN THE COMMON PLEAS COURT

oF oRI\NGEBURG COUNTY, SOUTH CAROLINAÍ ON THE 1-9 DAY OF

NOVEMBER, 2OTB.

I DO FURTHER CERTIFY THAT I AM NETTHER OE KIN' COUNSEL,

NOR INTEREST TN. ANY PARTY HERETO

Hilda M. Jordan, CVR-M

,fanuary 11, 20Lg
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

Appellate Case No. 2019-000463

The Episcopal Church in South Carolina and The
Episcopal Church, ...

v.

Edgar W. Dickson, in his official capacity as

Dorchester County Circuit Court Judge, In re: Civil
Action No. 2013-CP-18-00013, on remittitur, following
the final decision of this Court in Protestant Episcopal
Church in the Diocese of South Carolína v, The

Episcopal Church,421 S.C. 211, 806 S.E.2d 82 (Aug.

2,2017), reh'g denied (Nov. L7,20L7), cert, denied
(June 11. 2018),

The Protestant Episcopal Church in the Diocese of
South Carolina; The Trustees of the Protestant

Episcopal Church in South Carolina, a South Carolina
Corporate Body; All Saints Protestant Episcopal

Church, Inc.; Christ St, Pauls' Episcopal Church;
Church of the Cross, Inc. and Church of the Cross

Declaration of Trust; Church of the Holy Comforter;
Church of the Redeemer; Holy Trinity Episcopal
Church; Saint Luke's Church, Hilton Head; St.

Matthews Church; St. Bartholomews Episcopal Church;

St. James' Church, James Island; The Church of St.

Luke and St. Paul, Radcliffeboro; The Church of Our
Saviour of the Diocese of South Carolina; the Church of
the Epiphany (Episcopal); The Church of the Good

Shepherd, Charleston, SC; The Church of The Holy
Cross; The Church of the Resurrection, Surfside; The

Protestant Episcopal Church, of the Parish of Saint

Philip, in Charlestoû, in the State of South Carolina;
The Protestant Episcopal Church, the Parish of Saint
Michael, in Charleston, in the State of South Carolina

and St, Michael's Church Declaration of Trust; The
Vestry and Church'Wardens of St. Jude's Church of
'Walterboro; The Vestry and Church 'Wardens of the

Episcopal Church of the Parish of St, Helena and The

Petitioners

Respondent,
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Adam M. Chud, Esquire
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